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SENTENCING IN CAPITAL CASES 

WEDNESDAY, JTHLY 19,  1978 

U. S. HOUSE OF KEPRESENTATIVES, 
SUBCOMMITTEE ON CRIMINAL JUSTICE 

OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met at 9:39 a.m. in room B-352 Raj'burn House 
Office Building, Hon. James R. Mann (chairman of the subcommit- 
tee) presiding. 

Present: Representatives Mann, Gudger, Evans, Wiggins, and 
Hyde. 

Also present: Thomas W. Hutchison, counsel; Judy A. Levinthal, 
assistant counsel; and Raymond V. Smietanka, associate counsel. 

Mr. MANN. The subcommittee will come to order. 
The Subcommittee on Criminal Justice today will receive testi- 

mony on H.R. 13360, a bill to amend the Federal Rules of Criminal 
Procedure and the Federal Rules of Api^ellatc Procedure to provide 
for postconviction proceedings in certain criminal cases. This bill is 
an outgrowth of the subcommittee's work on the recodification of the 
Federal criminal laws, and it provides procedures for the imposition 
of the death penalty in certain cases. 

The issue of capital punishment raises significant moral and legal 
questions. The U.S. Supreme Court iias held that the death penalty 
is not unconstitutional per se and has recently upheld several State 
statutes which establish procedures for tlie imposition of the death 
penalty. H. R. 13360 wus drafted in an attempt to come within these 
constitutional guidelines. 

[A copy of H.R. 13360 follows:] 
(1) 



• .=- H. R. 13360 

IN THE HOUSE OF REPllESENTATIVES 

JUNE 29,1978 

Mr. MANN introduced the following bill; which wns if forrcd to (lie Committee 
ou the Jiidicittry 

A BILL 
To amend the Federal Kales of Criminal Procedure and die 

Federal Rules of Appellate Procedure to provide for post- 
convictiou proceedings in certain criminal cases. 

1 Be it enacted by the Senate and House of Rcpresenta- 

2 lives of the United Stales of Arnerica in Congress assembled, 

3 That the Federal Rules of Criminal Procedure are amended 

4 by adding after title X the following new title: 

5 "TITLE XI. SENTENCING IN CAPITAL CASES 

6 "RULE 61. SETTING SENTENCES IN CAPITAL CASES 

7 "A sentence of death may not be imposed under a law of 

8 the United States providing that penalty unless tlie stand- 

9 ards and procedures set forth in this title have been followed 

I 
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2 

1 to the extent such standards and procedures apply to the par- 

2 ticular case hy the tenns of this title. 

3 "RuLK 62. HEABINO 

4 " (a) Whenever a person is convicted of an offense for 

5 which death is a possible penalty under a law of the United 

6 States, there shall be a separate hearing on the question of 

7 sentencing. 

8 "(b) (1)  Such hearing shall be held before the jury 

9 that determined the defendant's guilt or by a jury impaneled 

10 for the purpose of a hearing under paragraph  (2)  of this 

11 subdivision. 

12 " (2) A jury may be implemented for the purpose of a 

13 hearing pursuant to this title if— 

14 " (A)  the defendant was convicted on a plea of 

15 gui'ty." 

K; "(B) the defendant was convicted after a trial with- 

17 out a jury; 

18 "(C) the jury that determined the defendant's guilt 

19 has been discharged [for good cause] ; or 

20 "(D) appeal of the original sentence of death has 

21 resulted in a remand for redetermination of sentence 

22 under this title. 

23 " (3) A jury impaneled for the purpose of a hearing pur- 

24 suant to this title shall consist of 12 persons, but at any time 

25 before the conclusion of the hearing the parties may stipulate 
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1 in writing with the approval of the court that such jury shall 

2 consist of any number of persons less than 12 or that a valid 

3 recommendation may be returned l)y a jury of less than 12 

4 persons should the court find it necessary to excuse one or 

5 more jurors for any just cause after the hearing commences. 

6 "(4) The defendant may, by motion and with the ap- 

7 proval of the court, waive the hearing before a jury. 

8 "(c) (1) At such hearing, both the defendant and the 

9 Government may present evidence as to any matter pertain- 

10 ing to sentence, Including the existence of any aggravating or 

11 mitigating circumstances set forth in Rules 64 and 65. 

12 "(2) Rules of evidence governing admission of evidence 

13 at criminal trials shall apply with respect to evidence tend- 

j4 ing to show the existence of an aggravating circmnstance 

15 or to negate the existence of a mitigating circumstance, but 

16 such rules shall not apply to preclude evidence tending to 

17 show the existence of a mitigating circumstance or to negate 

18 the existence of an aggravating circumstance. 

19 "(3)   The  defendant  and  the  Government  shall  be 

20 permitted to rebut any information received at a hearing 

21 pursuant to this title nnd shall be given fair opportunity to 

22 present argument as to the appropriateness of imposing a 

23 sentence of death. 

24 "(d)   The existence of any aggravating circumstance 

25 must be established by the Government beyond a reasonable 
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1 doiibf, ami tlic cxistcnro of any mitigating circumstance 

2 niiist be established l)y tlie defendant by a preponderance of 

3 the evidence. 

4 " (e) Any information in a report of presentence inves- 

5 tigation wiiicii is withheld from the defendant pursuant to 

G the Federal Kules of Criminal Procedure shall not be con- 

7 sidered in determining sentence under this title. 

8 " (f)   The jury, if it recommends the imposition of a 

9 sentence of death, shall designate in writing, signed by the 

10 foreman of such juiy, any aggravating circumstances and any 

n mitigating circumstances which the jury found. 

12 "RULE 63. JURY RECOMMENDATION 

13 " (a) After a hearing held pursuant to Rule 62, the jurj' 

14 shall determine whether to recommend the imposition of a 

15 sentence of death. 

16 " (b)   The jury may recommend the imposition of a 

17 sentence of death only if every member of the jury— 

18 "(1) finds beyond a reasonable doubt that the de- 

19 fendant intended that the life of any person be taken and 

2i) that any person did die as a direct result of the offense; 

21 "(2)   finds that an aggravating circumstance set 

22 forth in Rule 64 exists; and 

2.1 " (3) determines that any aggravating circumstances 

24 found to exist, taken in conjunction with all the evidence, 

25 outweigh any mitigating circumstances found to exist. 
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1 " (c) If every member of the jury determines under sub- 

2 division (b) (3) of this Kiile that any aggravating circum- 

3 stances found to exist, taken in conjunction with all the evi- 

4 dence, outweigh any mitigating circumstances found to exist, 

5 the jury may nevertheless decline to rcconmiend the iniposi- 

6 tion of a sentence of death. 

7 " (d) After a hearing held pursuant to Rule G2, if every 

8 member of the jury is unable after a reasonable period of time 

9 to agree to a recommendation that a sentence of death be 

10 imposed, then it shall be deemed that the jury has recom- 

11 mended that the sentence of death not be unposed. 

12 " (e) No jury recommendation shall be required if the 

13 judge, pursuant to Kule 62 (b) (4), permits the defendant 

14 to waive the hearing before a jurj'. 

15 "RTJLB 64. AGGRAVATING CIRCUMSTANCES; 

16 STIPULATION 

17 " (a) For the purpose of this title, aggravating circum- 

18 stances arc the following: 

19 " (1)   The defendant has been convicted of com- 

20 niitting more than one offense against the United States 

21 under circumstances that would pennit a sentence of 

22 death. 

2;j "(2)  Wanton and intentional cruelty or depravity 

24 was shown in the course of the offense. 

25 " (3)   The defendant accepted a payment or the 
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1 promise of anything of pecuniary value from another 

2 to commit the offense. 

3 "(4) The defendant paid another or promised an- 

4 other anything of pecuniary value to commit the offense. 

g "(5)  The defendant knew that the victim of the 

6 offense was at the time of the offense a high Government 

7 official and the defendant committed the offense at least 

8 in part because of such official status of the victim. As 

9 used in this paragraph,  the term  'high  Government 

10 official' means the President of the TTnited States, the 

11 President-elect, the Vice President or, if there is no Vice 

12 President, the officer next in the order of succession to 

13 the office of President of the United States, the Vice 

14 President-elect, any individual who is acting as Presi- 

15 dent under the Constitution and laws of the United 

16 States, a Member of Congress, and a Member of Con- 

17 gress-elect. 

18 " (6)  The defendant, in the course of the offense, 

19 intentionally  created  a  grave  risk  of serious  bodily 

20 injury or death to an innocent bystander. 

21 "(7)   The offense was committed while the de- 

22 fendant was engaged in the commission of another of- 

23 fense against the United States under circumstances 

24 thot would permit a sentence of death. 
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7 

1 "(8) The oflFense was committed by a person with 

2 a substuntial record of prior convictions for serious as- 

3 saultive offenses. 

4 " (9) The ofifcnse was committed while the defend- 

5 ant was in lawful custody or during the defendant's es- 

6 cape from lawful custody. 

7 " (b)  The attoniey for the Government may stipulate 

8 that none of the aggiavating circumstances described  in 

9 Rule 64 (a)  exist. In such event, no hearing shall be held 

10 under Rule 62, the death penalty shall not be imposed, and 

11 the defendant shall be sentenced under Rule 66 (c). 

12 "RULE 65. MITIGATING CIRCUMSTANCES 

13 "For the purpose of this title, mitigating circumstances 

14 are the following: 

15 " (1)   The youthfulness  of the  defendant at  the 

16 time of the offense. 

17 "(2)   The defendant's tapaeity to appreciate the 

18 wrongfulness of the defendant's conduct or to conform 

19 such conduct to the requireuients of law was signifi- 

20 cantiy impaired, but not so impaired as to constitute 

21 a defense to the charge. 

22 "(3)  The defendant was under unusual and sub- 

23 stantial duress, although not such duress as to constitute 

24 a defense to prosecution. 
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1 " (4)  The defendant is punishable as a principal 

2 for aiding and abetting the offense, but the defendant's 

3 puticipation was relatively minor. 

4 " (5)   The defendant could not reasonably  have 

5 foreseen that the defendant's conduct woidd cause or 

6 create a  grave risk of causing serious  bodily injury 

7 or death. 

g "(())   The defendant has  not been  convicted  of 

9 any other offense wliich resulted in bodily injury to 

10 another person. 

11 " (7)  The defendant has not been convicted of any 

12 other offense for which the maximum pennitted im- 

13 prisoumcnt exceeds one year, or for which the penalty 

31 is death. 

15 " {H)  The defendant cooperated with the attorney 

1^' for the (lovenuuent in the prosecution of the offense 

1"^ for wliich tiie defendant was convicted. 

18 "(9)   The   victim   of  the   offense  for  which  the 

19 defendant was convicted was a participant in or con- 

2f' sented to the conduct involved. 

-1 " (10) Any other circumstances deemed appropriate 

12- by the jury. 

33 "Ri'LK UO.   IMPOSITION OF SENTENCE 

24 "(o)  After the hearing and jury recommendution pur- 
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2 suant to this title, tlic judge in dctonnining sentence .^hall 

., consider the recommendation of the jury as to sentence. 

3 "(It)  If tlie jury recommeuds imposition of a sentence 

4 of death, tlic judge may impose a sentence of death or n 

5 sentence in accordance with suhdivision (c) of this Rule, 

g " (c) The judge shall impose a penalty provided by 

7 law for the offense, other than a sentence of death, or, if no 

g penalty other than a sentence of death is othenvisc provided, 

9 imprisonment for life or any teim of years if— 

10 " (1)  (he jury does not recommend imposition of a 

21 sentence of death; 

12 "(2)   the jud<fe, upon consideration of the jury's 

13 recommendation that a sentence of death be imposed, 

14 nevertheless determines that a sentence of death would 

15 be inappropriate; 

Id "(3)  when a defendant is permitted pursuant to 

17 Rule 62 (b) (4) to waive the hearing before a jury, the 

18 judge dctemiiues that any aggravating circumstances 

19 found to exist, taken in conjunction with all the evidence, 

20 outweigh any mitigating circumstances but that a sen- 

21 tence of death would be inappropriate; or 

22 " (4) a stipulation is made pursuant to Rule 64 (b) 

23 that no aggravating circumstances exist. 
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1 "RULE 67. HEABINO WITHOUT A JURY 

2 " (li) If the judge, piu-suaut to Rule 62 (b) (4), permits 

3 the defendant to waive the hearing before a jury, the judge 

4 shall hold a hearing on sentencing-as provided in Rule 62 

5 and make the findings and determinations required by Rule 

6 62 in accordance with the standards set forth in that rule. 

7 " (b) After such a hearing, if the judge finds that the 

8 defendant intended that the life of any person be taken and 

9 that any person did die as a direct result of the offense and 

10 finds that any of the aggravating circumstances set forth in 

11 Rule 64 exist, then the judge shall determine whether any 

12 aggravating circumstances found to exist, taken in conjunc- 

13 tion with all the evidence, outweigh any mitigating cricum- 

14 stances found to exist. 

15 " (c) If the judge determines that any aggravating cir- 

16 cumstances found to exist, taken in conjunction with all the 

17 evidence, outweigh any mitigating circumstances found to 

18 exist, then the judge may impose a sentence of death. Even 

19 though the judge so determines, the judge may decide that 

20 a sentence of death would be inappropriate, in which case 

21 the judge, pursuant to Rule 66 (c), shall impose a sentence 

22 other than a sentence of death.". 

23 SEC. 2. The table at the beginning of the Federal Rule? 
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1 of Criminal Procedure is amended by adding after the items 

2 relating to title X the following: 

"TITLE XI—SENTENCING IN CAPITAL CASES 

"61. Setting sentences in capital cases. 
"62. Hearing. 
"63. Jury recommendations. 
"64. Aggravating circumstances; stipulation. 
"65. Mitigating circumstances. 
"66. Imposition of sentence. 
"67. Hearing without a jury.''. 

3 SEC. 3. The Federal Rules of Appellate Procedure are 

4 amended by adding after title VII the following new title: 

5 "TITLE VIII—EEVIEW OF A SENTENCE OF 

6 DEATH 

7 "RULE 49. REVIEW OF A SENTENCE OF DEATH 

g " (a) If a judge imposes a sentence of death, the court 

9   of appeals shall review the sentence, and such review shall 

10 hft^'e priority over all other cases. 

11 " (b) (1) The record on appeal shall consist of— 

12 "(A)  the original papers and exhibits filed in the 

13 district court; 

1* "(B) the transcript of the proceedings; 

15 "(C) a certified copy of the docket entries prepared 

16 by the clerk of the district court; 

l* " (D) the written designation of the jury, pursuant 

18 to Rule 62 (f) of the Federal Rules of Criminal Procc- 
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1 dure, setting forth the aggravating circumstances and the 

2 mitigating circumstances tliat the jur\' found; and 

3 "(E) the jury's recommendation, pursuant to Kule 

4 63 of the Federal Kules of Criminal Procedure, as to 

5 the imposition of a sentence of death. 

6 "(2) The record on appeal shall be transmitted to the 

7 court of appeals within 40 days after the entry of judgment. 

8 " (c) Upon review of a sentence of death, the court of 

9 appeals shall consider— 

10 " (1) the record on appeal; 

11 " (2) the evidence and information submitted dur- 

12 ing the sentencing hearing held pursuant to Rule 62 of 

13 the Federal Rules of Criminal Procedure; and 

14 " (3)   the procedures employed in the sentencing 

15 hearing held pursuant to Rule 62 of the Federal Rules 

16 of Criminal Procedure. 

17 "(d) The court of appeals, upon a review of a sentence 

18 of death, shall set the sentence aside and remand the case 

19 for reseutencing if such court determines that— 

20 " (1) the sentence is clearly unreasonable; 

21 " (2) the sentence was imposed under the influence 

22 of passion, prejudice, or any other arbitrary factor; 

23 "(3) the evidence did not support the jury's finding 

24 of an aggravating circumstance set forth in Rule 64 of 

25 the Federal Rules of Criminal Procedure, or a judge's 

»-9eo o - 7» - > 
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finding where a defendant wnives the hearing before a 

„ jury pursuant to Rule 62(b) (4)  of the Federal Eules 

_ of Criminal Procedure. 

. " (4) the evidence supported the finding of a miti- 

_ gating circumstance set forth in Rule 65 of the Federal 

- Rules of Criminal Procedure and such mitigating circum- 

„ stance was not found; or 

g "(5) the sentence of death is excessive or dispropor- 

g tionnte to the jjcnalty imposed in similar cases, consider- 

in ''"S ^'"th the nature and circumstances of the ofTense 

y, and the history and characteristics of the defendant. 

22 "(e) The court of appeals shall state in writing the 

jQ reasons for its disposition of the review of the sentence and 

14 shall include in its decision a  reference to those similar 

15 cases which it took into consideration in dctennining whether 

16 the sentence of death is excessive or disproportionate.". 

17 SEC. 4. The table at tlie beginning of the Federal Rules 

18 of Appellate Procedure is amended by adding after the items 

19 relating to title VII the following: 

"TITLE VIII. REVIEW OF A SENTENCE OF DEATH 

"49. Review of a sentence of death". 

20 SEC. 5. The amendments made by this Act shall take 

21 effect and apply with respect to criminal cases arising on 

22 and after January 1, 1979. 
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Mr. MANN. The six witnesses who will testify today represent vary- 
ing viewpoints. We are pleased that they have taken the time to come 
to testify and to assist the subconiniittee in its work on this issue. 

Our first witness today is Mary C. Lawton, Deputy Assistant At- 
torney General in the Office of Legal Counsel, U.S. Department of 
Justice. She has testified several times in the past on the issue of capi- 
tal punishment, but this is the first time she has appeared before us. 

Ms. Lawton has submitted a prepared statement on behalf of the 
Department of Justice and without objection, it will be made a part of 
our record. 

Welcome to the subcommittee, Ms. Lawton. You may proceed as 
you wish. 

[The prepared statement of Ms. Lawton follows:] 

STATEMENT OF MARY C. LAWTON, DEPUTY ASSISTANT ATTORNEY GENERAL, OFFICE 
OF LEGAL COUNSEL 

Mr. Chairman and members of the subcommittee, at your request, I propose to 
analyze today the recent Supreme Court decisions dealing with the Imposition 
of the death penalty and attempt to apply those decisions to the details of the 
bill pending before this subcommittee, H.R. 13360, comparing it. In turn to 
S. 1382, the Committee Print now pending before the Senate Judiciary Com- 
mittee. Due to the complexity of the subject, I will divide my testimony into: 
(1) an analysis of Furman v. Georgia, 408 U.S. 238 (1972), Gregg v. Georgia, 
428 U.S. 153 (1S76), and Lockett v. Ohio, 46 Law Week 4981 (July 3, 1978), and 
their companion cases dealing with fundamental constitutional concepts; (2) 
an analysis of Cokcr v. Georgia, 433 U.S. 584 (1977), dealing with the offenses 
to which the penalty may be applied: and (3) Gardner v. Florida, 430 U.S. 349 
(1977), which relates to the use of prcsentence reports in the imposition of the 
death penalty. Having analyzed the cases, I will then offer an opinion as to how 
they might apply to H.R. 13360, comparing it with the Senate Bill. 

I know that the Subcommittee recognizes that this analysis is necessarily 
speculative since none of the opinions in these cases commands a clear majority 
and the Supreme Court itself is unusually divided on the Issues. 

1. THE FURMAN DECISION 

The exact scope of the Supreme Court's decision in Furman is unclear. The 
Court's decision in that case was handed down in the form of a per curiam opin- 
ion accompanied by nine separate opinions in which each of the justices dis- 
cussed his views on the subject of capital punishment. None of the Justices con- 
stituting the majority concurred In the opinion of any other Justice. In its 
per curiam opinion, the five-justice majority held only that the imposition of 
and carrying out of the death penalty in the cases before the Court would con- 
stitute cruel and unusual punishment In violation of the Eighth and Fourteenth 
Amendments. The Court thus did not hold that capital punishment per se Is 
unconstitutional. Only two of the Justices comprising the majority were of 
this opinion. Of the remaining three. Justices Stewart and White explicitly 
stated that they had not reached the question whether the death penalty is un- 
constitutional under all circumstances. Rather, they concluded that, "as pres- 
ently applied and administered in the United States," capital punishment consti- 
tutes a violation of the Eighth Amendment. Mr. Justice Stewart objected to the 
penalty being applie<l In "so wantonly and freakishly" a manner. Mr. Justice 
White objected speclflcally to: 

"• • • tjje recurring practice of delegating the sentencing authority to the 
jury and the fact that a jury, in its own discretion and without violating Its 
trust or any statutory policy, may refuse to impose the death penalty no matter 
what the circumstances of the crime." ' 

> Furman v. Georgia, lupra at 814. 
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These a8i)ects of the concurring opinions of Justices Stewart and White are 
analyzed by the dissenting opinion of the Chief Justice, In which Justices Black- 
mun, Powell and Rehnquist joined. The Chief Justice observed : 

"Today the Court has not ruled that capital punishment Is per sc vlolatlve of 
the Eighth Amendment; nor has It ruled that the punishment Is barred for any 
particular class or classes of crimes. The substantially similar concurring 
opinions of Mr. Justice Stewart and Mr. Justice White, which are necessao' 
to support the judgment setting aside petitioner's sentences, stop short of 
reaching the ultimate question. The actual scope of the Court's ruling, which I 
take to be eml)0dled in these concurring opinions, is not entirely clear. This 
much, however, seems apparent: if the legislatures are to continue to authorize 
capital punishment for some crimes, juries and judges can no longer be permit- 
ted to make the sentencing determination in the same manner they have in the 
past.* • ••" 

2.   THE  GRGOO  DECISION   AND  COMPANION   CASES 

The Court in Furman had struck down a Georgia death penalty law, written in 
the fashion of all present Federal death penalty provisions except the revised 
aircraft piracy statute. 49 U.S.C. 1472(1). The critical votes comprising the 
majority of the Court did so on the ground that the law permitted the sentencing 
judge or jury to exercise unguided discretion in determining whether the death 
penalty should be Imposed, thus failing to guard against the "freakish" or 
"wanton" imiKtsltlon of the death sentence. Thereafter, Georgia revised its law 
to provide for sentencing criteria relating to the death penalty and to ensure 
judicial review of death sentences to guard against uneven application. 

The Supreme Court in Oregg reviewed the Georgia statute enacted in response 
to Furman and found it sufficient to overcome Eighth Amendment objections. 
Justices Stewart, Powell and Stevens found four features of the statute to be 
particularly imiK)rtant In concluding that the statute satisfied consitutional re- 
quirements: (1) the sentencer's attention was drawn to the particularized cir- 
cumstances of the crime and the defendant by reference to aggravating and 
mitigating factors; (2) the discretion of the sentencer was controlled by clear 
and objective standards; (3) the sentencer was provided with all the relevant 
evidence during a separate sentencing hearing, while prejudice to the defendant 
was avoided by restricting information on aggravating circumstances to that 
comporting with the strict rules of evidence; and (4) there was a system of 
appellate review of the sentence to avoid arbitrariness, excessiveness and dls- 
proportlonality, and, in a more traditional mode, to review the findings of 
fact necessary for tlie imposition of the sentence. Justices White, Burger and 
Rehnquist concurred in the decision. While not emphasizing the same four 
points, these Justices did discuss the importance of the judicial review pro- 
visions of the Georgia statute at some length. 428 U.S. at 207. 

3.  THE  LOCKETT   AND  BELL  DECISIONS 

In Lockett v. Ohio. 46 Law Week 4811, and the companion case of Bell v. 
Ohio, 46 Law Week 4095, the Court again considered the constitutionality of 
a State statute enacted In resiwnse to Furman. The Ohio statute at Issue set 
forth the aggravating and mitigating factors to he considered in the imposition 
of the death jwnalty. If the case went to trial, however, only three mitigating 
factors could be considered: (1) whether the victim Induced or facilitated the 
crime, (2) whether the criminal acted under duress, coercion, or strong provo- 
cation, or (3) whether the crime was a primary product of psychosis or mental 
deficiency. Without one of these factors, and with a finding of an aggravating 
factor, imposition of the death penalty was mandatory. While the Court by a 
vote of seven to one found the imposition of the death penalty in this case 
to be unconstitutional, again there was no majority opinion. 

Chief Justice Berger and Justices Stewart, Powell and Stevens found the limi- 
tation on mitigating factors which could be considered unconstitutional. 

"[W]e conclude that the Eighth and Fourteenth Amendments require that the 
sentencer, in all but the rarest kind of capital case, not be precluded from consid- 
ering as a mitigating factor, any aspect of a defendant's character or record 

• Id. at 39ft-3»7. 
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and any of the circumstances of the offense that the defendant proffers as a basis 
for a sentence less than death." [Emphasis in original; footnotes omitted.] Id. at 
4986. 

They concluded that individualized sentencing is constitutionally required in 
capital cases. 

Justice Marshall adhered to his view that the death penalty is constitutional 
per »e. Justice Brennan, who shares this view, did not participate in the case. 

Justice Blackmun found the statute unconstiutional for somewhat different 
reasons. First, he found the application of the penalty to an aider and abettor 
without regard to a si)eciflc meng rca in relation to the killing to be cruel and 
unusual. In his view the statute must at least allow consideration of the indi- 
vidual's degree of participation in the crime. Ms. Lockett, it should be noted, was 
outside in the get-away car at the time the murder, which may have aken place 
"accidentally" in the course of committing the armed robbery, occurred. Secondly, 
he noted that Ohio law authorized consideration of only three mitigating factors 
if a defendant went to trial but permitted a judge who accepted a guilty plea to 
avoid imposing the death penalty "in the interest of justice." This, in Justice 
Blackmun's view, is inconsistent with the decision in United States v. Jackson, 
390 U.S. 570 (1968), v.hich held that allowing the imposition of the death penalty 
In a jury trial but not in a trial by judge for the same offense is a violation of the 
Sixth Amendment. 

Justice White reiterated his opinion in Coker v. Georgia, that a mandatory death 
penalty is permissible. His objection to the Oliio statute was its inclusion of an 
aider and abettor within the scope of the death penalty, "without a finding that 
the defendant possessed a purpose to cause the death of the victim." This he con- 
sidered to be disproportionate to the offense within the holding of Coker. 

Justice Rehnquist dissented suggesting that the Court return to its position 
In McOauthaw California, 402 U.S. 183 (1971), upholding the constitutionality of 
the death penalty generally. 

i.   THE  COKER  CASE 

In Coker v. Georgia, the Court held that the Georgia death penalty statute, 
already found to be constitutional from a procedural standpoint, was unconstitu- 
tional insofar as it permitted the imposition of the death penalty to a particular 
crime—the rape of an adult woman when death did not result. 

Speaking for the plurality. Justice White noted that the Eighth Amendment 
bars not only cruel punishments but those that are excessive in relation to the 
crime committed. Characterizing the test first enunciated in Oregg as (1) 
whether the sentence makes a measurable contribution to acceptable goals of 
punishment and (2) whether the sentence is grossly out of proportion to thf 
crime, the Court concluded that the death sentence for rape, while perhaps con- 
tributing to an acceptable goal of punishment, was disproportionate to the crime. 
433 U.S. at 592. In reaching this conclusion, the plurality examined the practice in 
other countries and the position taken by those States which had reinstated the 
death penalty after Furman and concluded that the modern approach was not to 
impose the death penalty for rape. 

Justices Brennan and Marshall concurred separately, reiterating their views 
that the death penalty is unconstitutional per se. Justice Powell concurred that 
the deith penalty was not appropriate In this case but dissented from that por- 
tion of the plurality opinion which suggested that the death jienalty for rape 
would be excessive in all cases. Justices Burger and Rehnquist joined in dissent. 

B.   THE  GARDNER  CASE 

While Gardner v. Florida does not address the constitutionality of the death 
penalty itself. It does impact directly on the producedures by which the penalty 
may be imposed. In that case, the Supreme Court vacated a death penalty im- 
posed under a Florida statute, which had been upheld in Proffftt v. Florida. 428 
U.S. 242 (1976), because the sentencing court had reviewed a presentence report 
to which the defendant did not have complete access. The Court found this to be a 
denial of due process In the context of a sentencing hearing on the imposition of 
the death penalty. While the Gardner case does not hold that the furnishing of 
a presentence report Is in Itself a denial of due process, It suggests that if a report 
is furnished to the court, all of It must be furnished to the defense in instances In 
which it may affect the imposition of the death penalty. 



•18 
6.  ANALYSIS OP  R.B.   13S60 

The bill would amend the Federal Rules of Criminal Procedure and of Appellate 
Procedure to describe the circumstance under which the death penalty would be 
imposed and reviewed. It does not address the offenses for which the penalty 
could be imposed.' 

Where the penalty is authorized, the bill provides for a bifurcated trial in 
which a separate hearing would be held on the existence of aggravating and miti- 
gating factors. Aggravating factors must be proved beyond a reasonable doubt 
while mitigating factors could lie establislied by a preponderance of the evidence. 
The jury, if used in this proceeding, could recommend for or against the death 
penalty. A recommendation for the deatli penalty would not be binding on the 
judge but a recommendation against Imposition would be. 

In order to recommend the death penalty a jury must conclude that the de- 
fendant intended that a life be taken and tliat a i)erson died as a direct result of 
the offense. The jury mu.st also find tlie presence of an aggravating factor and 
must determine that aggravating factors outweight any mitigating factors. A 
Judge, sitting without a jury, would be re<iuired to make the same findings. 

The imposition of the death penalty would be subject to appellate review. 
Either the sentencing judge or the reviewing court could refuse the deatli penal- 

ty, notwitlistanding the finding of aggravating factors or the absence of miti- 
gating factors if imposition of the penalty would Ite "inappropriate" or in the case 
of an appellate court "excessive or disproportionate to the penalty imposed in 
similar cases." 

The difliculty in analyzing legislation such as H.R. 13360 lies primarily in the 
lack of any clear majority on the Court. A plurality in Furman found excessive 
discretion to be constitutionally defective. A plurality In Orcgg upheld the con- 
cept of legislatively defined aggravating and mitigating factors adequate to cure 
the defect. A plurality in Coker held that even the defined criteria were consti- 
tutionally insufficient if the penalty Itself is disproportionate to the crime. And 
a plurality in Lockett found too stringent a legislative guide to sentencing un- 
constitutional for lack of discretion to "fit the punishment to the crime" or the 
criminal. The question, then, with resjiect to any legislative proposal Is whether 
it allows too much or too little discretion and whether it applies to offenses to 
which the death penalty is "proportionate." 

The procedural provisions of H.R. 13360 apiJear to comply with all of those 
found acceptable in Oregg. The aggravating and mitigating factors listed guide 
discretion, but unlike those struck down in Lockett, they are not so rigid as to 
deny an opportunity to consider circumstances unique to the defendant. Indeed, 
the bill si>eclflcally lists the degree of participation by an older and abettor as 
a mitigating factor, a consideration lacking in Lockett. Moreover, it permits the 
death penalty to lie imposed only where there is an Intent to cause death which 
Justice White, in Lockett, .suggests is necessary to satisfy the disproportlonallty 
problem of Coker. The unresolved question Is whether by permitting the jury to 
refuse the death penalty even when aggravating factors outweigh mitigating 
factors and iierniltting the judge to find a jurj'"s deatli penalty recommendation 
"Inappropriate" the bill returns to the excessive discretion found unconstitutional 
in Furman. 

As to any given defendant we doubt that the Court would find the discretion 
contained in H.R. 13360 excessive since the exercise of that discretion would al- 
ways disfavor the death penalty. The problem would arise only in a series of 
cases if, for example, the judges or juries consistently exercised discretion to 
avoid the death penalty for all defendants in a class who would be otherwise 
subject to it, but declined to exercise this discretion for another class. Thus, If 
over a period of years discretion was exercised to avoid the death penalty for 
all white defendants but was never used with respect to black defendants similar- 
ly situated, the "wanton" or "freakish" pattern referred to by Justice Stewart 
in Furman could be reestablished. 

• Presently the death penalty Is an authorized sentence for a number of federal offenses 
althouKh the statutory language Is Invalid under Furman with respeet to all b't aircraft 
piracy: 18 U.S.C. M (destnictlon of motor vehli-lps or motor vehicle fac'lltles where 
death results) ; 18 U.S.C. .351 (assassination or kidnappin g of a Meml>er of ConKress) ; 
18 U.S.C. 794 (gathering or delivery defense Information to aid a foreign government) : 
18 U.S.C. 1111 (murder In the first degree within the special maritime nnd territorial 
Jurisdiction of the United States) : 18 U.S.C. 1716 (causing death of another hy mailing 
injurious articles) : 18 U.S.C. 17.'il (Presidential and Vice Presidential murder and kid., 
napping) : 18 U.S.C. 20.S1 (rape within the special maritime or territorial Jurisdiction of 
the United States) ; 18 U.S.C. 2381  (treason) ; and 49 U.S.C. 1472 (1)   (aircraft piracy). 
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The bill may well succeed in avoiding this problem by including in the judicial 
review provision a requirement that the appellate court remand for resentencing 
if it determines that the sentence is "disproportionate to the penalty imposed in 
similar cases." Furnian did not address the question whether appellate authority 
to compare sentencing in like cases would provide an adequate check on other- 
wise discretionary sentencing. It is at least arguable, however, that this sort of 
appellate review strikes the necessary line between Furman's condemnation of 
full discretion and Lockctt's criticism of too little discretion. 

We note that H.R. 13360 differs from the Senate bill In that appellate review 
would be automatic and not dependant on the defendant taking an appeal. This 
may be particularly Important given the increase in sentencing discretion pro- 
vided by the House bill In response to Lockett. 

Both the House and Senate bills meet Justice Blackmun's objection to the 
Ohio statute in Lockett. Since they provide the same sentencing procedure and 
same standards regardless of whether the conviction was by a jury, by plea, or by 
the court sitting without a jury, they do not run the risk condemned In United 
States V. Jackson, of penalizing the decision to go to trial. 

Both the House and Senate bills provide for the sentencing hearing to be by a 
jury of twelve but permit the parties to stipulate to a jury of lesser member. 
While stipulation of the parties is normally adequate to avoid a claim of denial 
of Sixth Amendment rights, it may be that the Court would consider this inappro- 
priate in cases in which a death sentence may be Imposed. In Williams v. Florida, 
399 U.S. 78, 103 (1970), the Court, while upholding the use of six-man juries In 
criminal ca.ses, took pains to point out that no State provides less than twelve for 
a capital crime. Recently in Ballew v. Georgia, 98 Ct. 1029 (1978), the Court 
analyzed the Importance of having a broad cross-section of the community repre- 
sented on juries and struck down the use of five-man juries as retreating too 
far from the Intent of the Sixth Amendment. While we know of no case directly 
holding that the use of less than twelve jurors by stipulation of the parties Is 
constitutionally defective, given the Court's close scrutiny of procedures used 
to Impose the death penalty, you may wish to consider whether a smaller jury Is 
warranted. 

One procedural difference between the House and Senate bills which may prove 
significant is the provision on presentence reports. H.R. 13360 contemplates that 
a presentence report will be used in sentencing but provides that any iwrtlon 
withheld from the defendant may not be considered in determining sentence. 
The Senate bill originally contained a similar provision but this was eliminated 
In the Committee Print which now provides that no presentence report will be 
submitte<l to the court. This was done to avoid the l8.sue posed by Oardner v. 
Florida. While that case does not hold that the furnishing of a presentence report 
is, in Itself, a denial of due process. It strongly suggests that no part of such a 
report may be withheld from a defendant if it may affect the imposition of the 
dealth penalty. You may wish to consider adopting the Senate's approach or. In 
the alternative, explicitly providing that the defendant will have full access to 
any report furnished to the judge. 

The primary difference between H.R. 13360 and tlie Senate bill is that the 
former is cast as an amendment to Federal Rules and deals only with the pro- 
cedures for Imposition of the death penalty, while the Senate bill is cast as an 
amendment to Title 18 of the United States Code and deals specifically with 
those offenses for which the death penalty may be Imposed, amending existing 
law to delete the discretionary language wherever It exists. The Senate bill 
generally confines the death penalty to offenses Involving the deliberate taking 
of human life or those involving reckless disregard of human life which, in fact, 
result in death. It would, however, authorize the imposition of the death penalty 
for treason and certain aggravated forms of espionage even though no death Is 
directly attributable to the offense. Thus, the Senate bill raises a question of 
proportionality under Coker. While the House bill does not specify the crimes 
to which the penalty would apply. It would require a finding of both intent to 
take life and a death as a direct result of the offense. This appears to eliminate 
the penalty for treason and espionage and minimize the questions of proportion- 
ality which might be raised as a result of Coker, although, without focusing on 
particular offenses. It Is difficult to make that Judgment. 

7.   CONCLUSION 

Unfortunately, Mr. Chairman, I cannot state a conclusion as to whether H.R. 
13360 would be viewed by the Court as constitutional. Obviously the draftsmen 
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have made efforts to respond to the concerns ennnclated by the Court In Furman, 
Oregg, Coker and Lockett. These concerns, however, have never been enunciated 
In majority terms and, indeed, seem at times to be contradictory. I have noted 
two, somewhat troublesome problems in connection with the stipulation of a Jury 
of less than twelve and the use of the presentence report. And, as I have observed, 
it is impossible to analyze the proi>ortlonality Issues of Cokcr fully until the 
specific olTenses to be covered by the death penalty are identified. Nevertheless, 
the bill evidences an Intent to meet the proportionality standards of Cokcr. It is, 
I think, arguable that the bill treads the fine line between the excessive discre- 
tion found Ic Furman and the lack of discretion objected to in Lockett, while 
at the same time providing a check on wanton application of the penalty through 
the appellate review proces.s. On balance, the bill probably satisfies the standards 
of the case law to date, although the question of a less-tlian-twelve jury and the 
use of a presentence report remain unresolved. 

TESTIMONY OF MAKY C. LAWTOU, DEPUTY ASSISTANT ATTORNEY 
GENERAL, OPFICE OF LEGAL COUNSEL, U.S. SEPARTHENT OF 
JUSTICE 

Ms. LAWTON. Thank you, Mr. Chairman. 
Because the prepared statement is quite long, Mr. Chairman, I will 

attempt to summarize it rather tlian read througli it all. 
Mr. MANX. Very good. 
Ms. LAWTON. The difficulty with analyzing the bill before the sub- 

committee or, indeed, any bill on capital punishment, is the divereity 
of the Court opinions and the fact that there are no majority opinions 
in the recent cases on death penalty. 

Furman v. Georgia,^ which struck down totally discretionary death 
penalty statutes, of course, was a per curiam opinion with the nine 
separate opinions of the Justices offering various theories as to why 
the totally discretionary statutes were unconstitutional. 

In Gregg v. Georgia,'' a post-Furman statute designed to direct dis- 
cretion of the court was upheld along with a similar .statute from 
Florida. But then, the Court took on a new issue in Coker v. Georgia ^ 
which was the question of the applicability of the death penalty to 
particular crimes, and, in that case, held that the application of an 
otherwise constitutional death penalty statute to tlie crime of rai>e of an 
adult woman without injury other than the rape was unconstitutional, 
as the plurality indicated, because it was disproportionate to the 
offense itself. 

Most recently on July 3, the Court came down with a new opinion 
in the death penalty area analyzing the Ohio statute, Lochett v. Ohio.* 
Again, there is no majority opinion, only a plurality. And there are 
various theories offered as to why the Ohio statute which limited dis- 
cretion too much in the Court's opinion was unconstitutional. 

The plurality opinion suggests that the statute is uncxjnstitutional be- 
cause it does not focus enough on the offender and the circumstances 
of the offense. 

In the fact situation of Lockett, of course, the individual on whom 
the penalty was imposed was a 21-year-old woman who was the driver 
of the getaway car outside the pawnshop at the time of the offenses. 
And there is some question whether the offense itself was a deliberate 
offense. 

> 408 U.S. 238 (1972). 
•428 U.S. 153 (1976). 
•433 U.S. 584 (1977). 
«46 Law Week 4981 (July 3, 1078). 
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There is at least some evidence that the pawnbroker reached for the 
gun, and it discliarged in the course of tlie amied robbeiy. The man 
holding the gun did not receive the death penalty. He pleaded guilty, 
testified for the State, and did not rex;eive the death penalty, but the 
driver of the getaway car did. 

The plurality found that bootstrapping an aider and abettor statute 
on top of the felony-murder rule in order to reach the death penalty 
for Ms. Lockett was unconstitutional. 

Justice White's theory was that it was unconstitutional, but more for 
the reason that it was disproportionate to the crime. 

Justice Blackmun found two problems. One is essentially a matter 
of being disproportionate to the crime, and the otlier is that'those who 
plead guilty in Ohio can receive less than the death jienalty even with 
aggravating factors. But those wlio go to trial do not Imve that pos- 
simlity of escaping the death penalty. He found this inconsistent with 
earlier opinion in United States v. Jackson^ because it, in effect, 
penalizecf the decision to go to trial. 

We are left, then, with the question in connection with any death 
penalty statute of whether there is too much or too little discretion. Too 
much discretion, the Court said in Furman, is unacceptable within the 
eighth amendment. And in Lockett, the Court is saymg that too little 
discretion is unacceptable. 

There is a key difference. I think, between the bill now pending in 
the subcommittee H.R. 13360, and the statute struck down in Lockett. 
For one thing, H.R. 13360 specifically focuses on the aider and abettor 
problem and indicates that whether the individual is an aider and 
abettor who did not actually participate in the crime is a mitigating 
factor which would avoid the death penalty. 

The bill also allows generalized considerations of the circumstances 
of the offense aside from the listed mitigating factors so that the 
additional discretion to avoid the i>enalty is there, but not additional 
discretion to impose the penalty. 

An aggravatmg factor must be found to impose the penalty. That, 
I think, would help to satisfy some of the Court's concerns in Lockett. 

In addition, the bill has an absolutely mandatory appellate review. 
It is not dependent upon the individual's taking an apj^eal. It is an 
automatic review by tlie appellate court which has discretion to void 
the death penalty even though the aggravating factors exist. 

So that the bill leaves a number of opportunities to a\-oid the 
death pnalty. And it provides for appellate consideration which can 
view the death penalty in light of similar cases in the Federal courts 
so that there is not the inconsistency or, in Justice Stewart's words, 
the "wanton and freakish application" that the Court was concerned 
with in Furmcm. 

I think tliis appellate review concept is probably central to the pos- 
sibility of oonstitutionality in this bill. No one can speak with certainty 
in the present state of the cases. But I do think that that 
appellate concept is particularly important here as are the mitigat- 
ing circumstances. . 

There may be two problems in the bill in light of the Court's deci- 
sions. And 'there is, of course, no way to answer the question of 

> 890 U.S. 570 (1968). 
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whether the application to particular crimes is within the propor- 
tionality holding of Coker because the crimes themselves are not listed 
here. This bill only prescribes the procedures. 

But the two matters that may cause concern are the provision for 
a jury of less than 12 at the bifurcated sentencing hearing. 

Now, this is by stipulation of the parties. And to date, the Court 
has not struck down less than 12 jurors when the defendant, the court, 
and the prosecution all agree. However, the Court has expressed con- 
cern in the past with the less than 12 jury. 

As you know, the jury of 6 for civil cases was upheld, but the Court 
has suggested that 5 somehow drops below the constitutional require- 
ments of the sixth and seventh amendments. And I believe that the 
same problem may exist here. 

Given the Court's total scrutiny of death penalty statutes, there 
may be a problem with providing even a stipulated jury of less than 12. 

The other issue in the bill, in light of recent court decisions, is the 
provision for a presentence report to be furnished to the court that 
states that the court may only use that portion of the report in a 
sentencing hearing that has been furnished to the defendant. But that 
very language suggests that some parts of the presentence report may 
be withheld from the defendant. 

In Gardner v. Florida,' the Supreme Court found this to be a fatal 
flaw in an otherwise constitutional Florida statute. Where the death 
penalty is imposed, the Court felt that all of the presentence report, 
if it is to be used at all, must be funished to the defendant. 

Now, there would be, of course, two ways around that. In the Senate, 
in the latest version of their bill, the presentence report is eliminated 
entirely on the theorj', I suppose, that the bifurcated hearing will 
provide the same sort of information that would appear in the pre- 
sentence report. 

By eliminating the report entirely, the issue of Gardner v. Florida 
is, of course, absent. 

Similarly, the bill might specify that the entire report must be 
furnished to the defendant. 

With the exception of those two problems, it is our judgment that 
the bill is probably constitutional. More than that, we cannot say 
given the state of the law today. 

And with that, I will take questions, Mr. Cliairman. 
Mr. MANN. Thank you so much. Not only have you very concisely 

analyzed the cases in your oral presentation, but your written state- 
ment was done in a very concise and professional manner. 

On the question of the presentence report, what is your suggestion 
as to what would be the best course to follow ? 

Ms. LAWTON. I think, with the bifurcated sentencing hearing and 
the provision that mitigating evidence may be established by a pre- 
ponderance and is not bound by the strict rules of evidence, that all 
the necessary information would be furnished in the bifurcated hear- 
ing without a separate presentence report. 

And I think that there mav be problems, problems of confidentality 
of individuals, and other problems in furnishing the presentence re- 
port and furnishing all of it to the defendant. Psychiatric material 
would have to be available. That might be damaging. 

14S0 TT.B. 349 (1977). 
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I think basically, that it would be better to do without the report. 
Now, the one thing that eliminates is the probation officer's recom- 

mendation. But with the jury recommendation and the judge's ability 
to have all that information before him, I think that that is a minor 
loss. 

Mr. MANN. So you would follow the Senate course of action on 
that? 

Ms. LAWTON. Yes. 
Mr. MANN. All right. I can see some problem with reference to a 

Protracted trial and a full jury of 12, if something developed, and no- 
Ddy wanted to go back and start over. But there may be a stipulation 

at that point. Let's assume that end point. You see a danger based on 
prior cases and on the gravity of the matter ? 

Ms. LAWTON. Yes, 1 do, Mr. Chairman. It is, again, almost a hunch 
because the Court has never ruled specifically on this issue. But given 
the Court's approach to death penalty cases, I think that there is a 
substantial risk in providing for this jury of less than 12, 

And, of course, the problem you speak of could be addressed in the 
same way that it is addressed in the trial in chief, which is to provide 
for alternate jurors who sit right up to the point of recommendation. 
So that if one gets ill or for some reason disqualified, you still will have 
your core of 12. 

I think that is safer. But again, there is no way to be absolutely sure. 
It is just that waivers are not favored in death penalty cases, and 
this amounts to a waiver on the part of the defendant. 

Mr. MANN. Mr. Hyde, do you have any questions of Ms. Lawton? 
Mr. HYDE. NO; other than to compliment her on the material that 

has been presented. It is very concise and very helpful. 
Ms. K^WTON. Thank you, sir. 
Mr. MANN. Mr. Wiggins ? 
Mr. WiGOiNS. No questions. 
Mr. MANN. Thank you very much. 
Ms. LAWTON. Yes, Mr. Chairman. 
Mr. MANN. "We will now hear from Mr. Henry Schwarzschild, di- 

rector of the capital punishment project of the American Civil Liber- 
ties Union. Mr. Schwarzschild has testified on capital punishment not 
only before committees of the Congress, but also before committees 
of various State legislatures. 

He has submitted a prepared statement on behalf of the American 
Civil Liberties Union and the National Coalition Against the Death 
Penalty. Without objection, it will be made a part of our record. 

Welcome to the subcommittee, Mr. Schwarzschild. 
You may proceed as you see fit. 
[The prepared statement of Mr. Schwarzschild follows:] 

STATEMENT OF HENRY SCHWARZSCHII-D, DIRECTOR, CAPITAL PUNISHMENT PROJECT, 
AMERICAN Civn, LIBERTIES UNION, AND DIRECTOR, NATIONAL COALITION AGAINST 
THE DEATH PENALTY 

Mr. Chairman and members. I am Henry Schwarzschild, and I appear here at 
the request of the Subcommittee in my capacities of Director of the American 
Civil Liberties Union's Capital Punishment Project and of Director of the Na- 
tional Coalition Apilnst the Death Penalty, to discuss certain aspects of the 
larger social and nximl policy issue of whether the United States Congress should 
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re-enact a death-penalty statute and to examine H.R. 13380, designed to provide 
new death-penalty sentencing procedures in conformity with recent decisions of 
the United States Supreme Court. 

The American Civil Liberties Union. I>y policy resolutions adopted by its Na- 
tional Board of Directors, Is absolutely opposed to capital punishment under all 
circumstances, on the grounds (among others) tliat in our judgment tbe death 
penalty in principle violates the cniel-and-unusual punishment clause of the 
Eighth and empirically and unavoidably violates the d\ie-process clause of the 
Fifth and the equal-protectlon-of-the-laws clau.se of the Fourteenth Amend- 
ments to the United States Constitution. 

The National Coalition Against the Death Penalty is a coordinating agency for 
over fifty major national and regional organizjjtions In the fields of religion, 
public-interest law, the minority communities, profes.slonal, community, and 
political concerns, all come together In their commitment to the abolition of capi- 
tal punishment generally and to the prevention of executions in particular. Among 
the National Coalition's affiliated groups are the National Council of the Churches 
of ChrLst in the U.S.A., most of Its major denominational constituents, such as tlie 
Episcopal Church, the United Church of Christ, the United Methodist Church, 
the United Presbyterian Church, the Lutheran Church In America and others, the 
Synagogue Council of America, the Central Conference of American Rabbis, the 
American Friends Service Committee, the N.A.A.C.P., tlie National Conference 
of Black Lawyers, the National Council on Crime and Deliniinency, the American 
Orthop.sychlatrlc Association, the American Civil Liberties Union, and many 
others. With your permission, I shall submit for the record of this hearing a list 
of the affiliated organizations of the National Coalition, together with a list of 
the members of Its Governors' Council Against Executions, comprising over thirty 
incumbent and former state governors who have agreed to Intercede with any sit- 
ting governor who confronts a decision about signing a death warrant to com- 
mute each and every death sentence. 

Mr. Chairman : Six months ago. In l)eceml)er 1977, the Nobel-Peace-Prize-win- 
ning organization Amnesty International, at a conference held in Stockholm, 
Sweden, with the unanimous endorsement of 200 delegates and participants from 
over fifty countries of Asia, Africa, Europe, the Middle B^ast. North and South 
America, and the Caribbean region, adopte<l a statement known as the Stockljolm 
Declaration that I should like to enter into the record of this hearing and from 
which I want to read to you only some oi)erative (mragrapbs : 

The Stockholm Conference on the Abolition of the Death Penalty . . . 
Recalls That the death penalty Is the ultimate cruel, inhuman and degrading 

punishment and violates the right to life;... 
Affirms That it is the duty of the state to protect the life of all jiersons within 

its jurLsdlction without exception ; ... 
Declares Its total and unconditional opposition to the death penalty (and) Its 

condemnation of all executions In whatever form committed or condoned by 
governments,... (and) 

"Calls upon ... all governments to bring about the immediate and total aboli- 
tion of the death penalty." 

Mr. Chairman, the civilized nations of the earth have long since proceeded pro- 
gressively to al>ollsh capital punishment. None of the countries of we.stern 
Europe except France and Spain has used the death penalty In the last decade, 
and it is a great rarity In these two nations. In most of the Euroi)ean countries, 
c-npitnl punishment has been constitutionally abolished. In Great Britain, it was 
abolished (except for treason) in 1971. Canada abolished it l>y act of Parliament 
In 1976. Even Israel, laboring under the pressures of wars and hostile com- 
mando raids, retains It only for the crime of genocide. Indeed, among the devel- 
oped countries of the world, the United States is in the company primarily of the 
Soviet Union and South Africa In maintaining (indeed: reinforcing) Its use 
of the death jjcnalty as an ordinary component of the system of criminal justice. 
Tliat is not ennobling company to keep for a nation that prides Itself on Its hu- 
maneness, whose Administration proclaims its devotion to human rights all over 
the world, and that needs desperately to reestablish Its credll)ility In tlie human 
family as one that does not use its enormous power to the detriment of human 
life. 

My dlstlng^ulshed colleague Professor Hugo Adam Bedau has already dealt 
with many of the central Issues underlying enlightened and concerned opposition 
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to the death penalty. You know the classic arguments about the merits of the 
death penalty : 

Its dubious and unproved value as a deterrent to violent crime; 
The arbitrariness and mistakes inevitable in any system of justice insti- 

tuted and administered by fallible human beings; 
The ijersistent and ineradicable discrimination on grounds of race, class, 

and sex in its administration in our country's history (Including the present 
time) ; 

The degrading and hurtful impulse toward retribution and revenge that it 
expresses; 

The barbarousness of its process  (whether by burning at the stake, by 
hanging from the gallows, l)y frj'ing in the electric chair, by suffocating in 
the gas chamber, l>y shooting at the hands of a firing squad, or by lethal 
injection with a t*chnolog>' designed to heal and save lives) ; 

even the deeply distorting and costly effect the death penalty has upon the ad- 
ministration of the courts, upon law enforcement, and upon the i)enal institutions 
of the country. 

Let me therefore concentrate my remarks upon a few selected issues about 
which much unclarity exists in the public mind, in the media, and even in many 
legislative chambers. 

I want to discuss these Issues in the context of the evident support of public 
opinion for the reintroduction of capital punishment in the country. I.,et me be 
candid : For the pa.st few years, public opinion polls, whether national or regional, 
have tended to reflect a substantial majority of the American people affirming 
their support for the deatli penalty, to the level of l)etween 65 percent and 75 per- 
cent—enough to make many an elected official surrender his or her religious or 
moral principles against capital punishment. As little as twenty years ago, the 
polls reflected almost precisely the opposite distribution of views in the country. 
It is not hard to infer what has turned the American people back toward sup- 
port of so atavistic and demonstrably useless a criminal sanction. The causes 
are (a) the rising rate of violent crime in the past two decades, (b) the increas- 
ing panic about the rising crime rate, together with a justified (as well as exag- 
gerated) fear for the safety of lives and property, (c) the understandable re- 
action to a territile series of assassinations and attempted assassinations of our 
national leaders and other prominent personalities (President John Kennedy, 
Senator Robert Kennedy, the Rev. Dr. Martin Luther King .Jr., Governor George 
Wallace, Malcolm X, Medger Evers. and others), (d) the rise of International 
terrorism, including aircraft hijackings and the murder of prominent political 
and business leaders as well as the random political killings of innocent victims, 
(e) many year.^ of the effective discontinuation of capital punishment and the 
remoteness from actual experience of its horrors, and finally (f) a largely sul)- 
liminal but sometimes almost articulated racism that attributes most violent 
criminality to the minority community, that knows quite well that the poor and the 
black are most often the subjects of the deetli penalty, and that thinks that's just 
the way it ought to be. 

What, then, are the rational answers to this series of partly understandable 
and partly Impermissible misconceptions in the American public? 

Tnie, violent crime has risen sharply in the past two decades, but to begin with 
it has lieen abundantly demonstrated by social re.search that the availal>llity of the 
death i)enalty has no effect whatsoever upon the rate of violent crime; to the 
contrary, there is some scientific evidence that death sentences imposed and car- 
ried out may, for peculiar rea.sons of social and psychic pathology, be an incentive 
to further acts of violence in the society. Furthermore, while the rates of most 
major, violent felonies have lieen rising—most probably by reafion of increased 
urbanizatioji, social mobility, economic distress, and the like—the rate of non- 
negligent homicide ha.s been rising at a rate sloiccr than the other major 
felonies, and non-negligent homicide is. of course, the only crime for which the 
death penalty has been declared constitutionally permissible by the Supreme 
Court. The crisis in violent crime, such as it is, has therefore been least acute 
In the area of homicide. Indeed, in the past three years, the murder rate in this 
country has actually been declining. Thirdly, there is an appalling number of 
about 20,000 non-negligent homicides in this country per year. But we would have 
to return to the condition of the mid-1950's to execute as many as one hundred 
persons per year, and even that would constitute only one in every two hundred 
murderers. In other words, we have always picked quite arbitrarily a tiny handful 
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ot people among those convicted of murder to be executed, not those who have 
committed the most heinous, the most revolting, the most destructive murders, but 
always the poor, the black, the friendless, the life's losers, tliose without compe- 
tent, private attorneys, tlie illiterate, these despised or ignored l)y the community 
for reasons having nothing to do with their crime. Ninety-nine and one half percent 
of all murderers were never executed—and the deterrent value (which very 
likely does not exist at all in any case) is reduced to invisil>iUty l>y the over- 
whelming likelihood that one will not l>e caught, or not l>e prosecuted, or not be 
tried on a capital charge, or not lie convicted, or not be sentenced to death, or have 
the conviction or sentence reversed on api>eal, or Imve one's sentence commuted. 

And If we took the other course and eliminated tho.>.-e high chances of not being 
executed, but rather carried out the deatli penalty for every murder, tlien we 
should be executing -100 persons i)er week, every week of the month, every month 
of the year—and that, Mr. Chairman, should strike even the most ardent sup- 
porters of the deatli iienalty as a bhXKlbath. not as a civilized system of criminal 
justice. 

A.ssa.ssinations and terrorism are well known to be undeterrable by the threat 
of the death jienalty. They are acts of [>oIitical desiH'ration or political insanity, 
always committed by people who are at least willing, if not eager, to l>e martyrs 
to their cau.se. N(jir would executing terrorists lie a preventive against the subse- 
quent taking of hostages for the purpo.se of setting political assassins or terrorists 
free. There would of course l>e a consideral)le Inter^•al of time between arrest and 
execution, at lea.st for tlie purpose of trial and the accompanying processes of 
law. and during that time their fellow activists would have a far more urgent in- 
centive for taking hostages, since not only the freedom but the very lives of 
their arrested and .sentenced colleagues would be at stake. Let me only respect- 
fully add that distingiiishe<l fellow citizens of ours who have suffered terrible 
sadness in their lives at the hands of assassins, such as Senator Edward Kennedy 
and Ms. Coretta King, are committed opponents of the death jienalty. 

There has been only one execution in the United States since 1067, that of 
Gary Mark Gilmore, by a volunteer firing squad in Utah on .January 17, 15)77. Oil- 
more's execution troubled the public conscience less than it might have otherwise 
l)ecaii8e of Ids own determination to die. The public and iierhaps the legislators 
of our states and in the Congress liave forgotten in a decade that was virtually 
without executions what .sort of demoralizing and brutalizing .spectacle execu- 
tions are. There are now enough people on death row in tlie country to stage one 
execution each and every single day for more than a year, to say nothing of the 
other people wlio are liable to l)e sentenced to death during that time. We will 
again know the details of men crazed with fear, screaming like wounde<l animals, 
being dragged from the cell, against tlieir desi)erate resistance. .stra|ii)e<l into the 
electric chair, voiding their bowels and liladder. lieing burned alive, almost break- 
ing the restraints from the Impact of the high voltage, with their eyelialls iKipping 
out of their sockets, the smell of their burning flesh in the nostrils of the wit- 
Tiesses. Tlie ghastly experience of men being hanged, their heads half torn off their 
bo<lies. or of the .slow strangulation in the gas chaml)er. or of the press sticking 
their fingers into the l)loody bullet holes of the chair in which Gilmore sat to be 
executed by rifies. or the use of forcible injection by a paralyzing agent—tliese 
report.^ will not ennoble the image of the United States of America that wants to 
be the defender of human rights and decency in a world that lias largely given 
up the death penalty as archaic. 

No one in this Committee surely Is guilty of that shoddiest of all impulses toward 
capital punishment, namely the sense that white, middle-class people, irrespective 
of their crime, in fact hardly ever get sentenced to death and in such an extremely 
rare case are virtually never executed. You. Mr. Chairman and Members, and I 
and probably everyone in this hearing room are in fact absolutely immune, no 
matter what ghastly crime we miglit commit, from the likelihood of being executed 
for it. The penalty of death is impo.sed almost entirely upon memlters of what the 
distinguished social psychologist Kenneth B. Clark has referre<l to as "the lower 
status elements of American society." 

Blacks have always constituted a dramatically disporportionate number of 
persons executed in the I'nited States, far lieyond their .share of cajiital crimes, 
and even as we sit here today they represent half of the more than .TOO persons 
on the death rows of our state prison.s. Indeed, not only the race of tlie criniinil 
Is directly proiwrtional to the likelihood of his lieing sentenced to death and execu- 
ted but the race of the victim of the crime as well. The large majority of criminal 
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homicides are still disasters between people wlio have some previous connection 
with each other (as husband and wife, parent and child, lovers, business associ- 
ates, and the like), and murder is therefore still largely an intra-racial event, i.e. 
blacli ou black or white on white. Yet while half the iieople under sentence of 
death right now are black (showing egregious discrimination on the grounds of 
the race of the murderer), about 85 percent of their victims were white. 

In other words, it is far more likely to get the murderer into the electric chair 
or the gas chamber if he has killed a white person" than if he had killed a black 
person, quite irrespective of his own race. (I say "he" iu this context for good 
reason : the death penalty is also highly discriminatory on grounds of sex. Of the 
380 death-row inmates in the country today, only two are women, and even they 
are far more likely objects of executive commutation of their death sentences than 
tlieir male counterparts.) 

Let me add here that, to the extent to which fear of crime and greater exposure 
to it, combined with inadequate police protection and more callous jurisprudence, 
has made the minority communities also voice increasing support for the death 
penalty, they have not yet fully realized that the death i>enalty will not protect 
them from what they (and all of us) rightly fear but that their support of capital 
punishment will only put their brothers and husbands and sons in jeopardy of 
being killed by the same state that has been unable proi)erly to protect their lives, 
their rights, or their property to begin with. 

In sum : The public is deeply uninformed about the real social facts of the death 
penalty and is responding to the seemingly insoluble problem of crime by a 
retreat to the hope that an even more severe criminal penalty will stem the tide 
of violence. But it will not. We do not know what will. Judges and lawyers do not 
know, philosophers and crimiuologists don't, not even civil libertarians or legis- 
lators know tlie answer—if any of us did. we would liave long since aecomplisaed 
our purpose of reducing crime to the irreducible minimum. But legislators are not 
therefore entitled to suliorn illusory solutions merely because they would garner 
widespread though uninformed puljllc approval, in order to signal to the elector- 
ate that they are "tough on crime." Capital punishment does not deal with crime 
iu any useful fashion and in fact deludes the public into an entirely false sense of 
greater security about that complex social problem. The death penalty is a legis- 
lative way of avoiding rather than dealing with the problem of crime, and the 
American public will come to learn this very dramatically and tragically if the 
Congress should unwisely enact the bill before you today. 

Two final words about pul)lic support for tlie death i)enalty. 
There are strong indications tlmt the public in great numbers answers in the 

affirmative when asked whether they support capital punishment because they 
want a death i)enalty law on the books in the hope that this threat will deter 
criminals from committing violent crimes. Many, perhaps most, of the i)eople 
who support the enactment of the death penalty do not want executions and would 
be horrified at being asked to sentence a living human being to a premeditated, 
ceremonial, legally sanctioned killing. They want deterrence, not electrocutions; 
prevention, not lethal injections; safety, not firing squads. But a re-enactment by 
this Congress of a federal deatli-penalty statute will give them at best only 
electrocutions or lethal injections or tiring squads, but neither deterrence nor 
crime prevention nor safety from violence. 

The last stand of supporters for the deatli penalty, when all the other argu- 
ments have been rebutted or met, is that of retribution or revenge, the propo- 
sition that a murderer has forfeited his life and that we should kill him as an act 
of abstract equity, irrespective of wliether executions serve any social purpose 
whatsoever. We do not need to preach to each other here this morning, but it is 
important to liave it said once more that civilized societies have instituted systems 
of justice lirecisely in order to overcome private acts of retribution and revenge 
and that they have done so with the understanding that social necessity and social 
u.sefulness will lie the guideposts of their punishments. Since there has never l)een 
and cannot be a showing of social usefulness or social necessity for capital 
punishment, the virtually unanimous voices of the religious community of our 
land, our leading thinkers and social analysts, in unison with enlightened opinion 
for linndreds, perhaps thousands, of years should guide your actions on this 
matter. Whatever tlie understandable, bitter, vengeful Impulses might be of any 
of us who suffer the disastrous tragedy of having someone we love or resjiect 
murdered by pntliological or cruel killers, the society's laws are written not to 
gratify those impulses but to channel them into helpful, lienling, and life-sustain- 
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Ing directions. Gratifyinsr tlie impulse for revenge is not the l>usiness of a Rovern- 
ment that espouses the humane and llbenitlnf; ideas expressetl in our I)e<'laration 
•of Indpendence and Constitution. It would l>e ratlier a return to tlie darltest 
instincts of manltind. It would t)e arrogatlnB unto tlie state, unto Boverniuent, 
either the god-like wisdom to judge who shall live and who shall die or el.se the 
totalitarian arrogance to nialce that judgment. We, as n nation, have foresworn 
that idolatry of the state that would justify either of tJiese grounds for the legally 
sanctioned liilling of our fellow citizens, of any human being, except perhai>s in 
personal or national .self-defense. 

'Mr. Chairman: The question before the country and liefore the Congress ulti- 
mately is whether it is the right of the state, with preme<litation, with the long 
foreknowledge of the victim, under color of law. in the name of all of us, with 
great ceremony, and to the approval of many angry i>eople in our land, to kill a 
fellow citizen, a fellow human lieing, to do that which we utterly condemn, which 
we utterly abhor in him for having done. What does the death penalty, after all, 
say to the American people and to our children? That killing is all right if the 
right people do it and think they have a good enough reason for doing It! That 
Is tlie rationale of every pathological murderer walking the street: he thinks 
he is the right person to do it and has a good rea.son for doing his destructive 
deed. How can a thoughtful and sensible person justify killing people who kill 
people to teach that killing is wrong? How can you avert your eyes from the 
obvious: that the death penalty and that executions in all their bloody and ter- 
rible reality only aggravate the deplorable atmosphere of violence, the disrespect 
for life, and brutalizatlon of our.selves that we need to overcome? 

If the death penalty were shown, or even could be shown, to be .socially neces- 
sary or even useful, T would personally still have a deep objection to it. But 
those who argue for its re-enactment have not and cannot meet the burden of 
proving its nece.ssity or u.sefulnes.s. At the very least, before you kill a human 
being under law, do you not have to be absolutely certain that you are doing 
the right thing? But how can you be sure that the criminal justice system has 
worked with al)solute accuracy in designating this .single person to be the guilty 
one, that this single person is the one tliat should be killed, that killing him is 
the absolutely right thing to do? You cannot be sure, because human judgment 
and human in.stitutions are denionstrably fallible. And yon cannot kill a man 
when you are not absolutely sure. You can (indeed sometimes you must) make 
sure that he is incapacitated from repeating his crime, and we obviously accom- 
plish that by ways other than killing him. And while there is fallibility there 
also, death is different: it is final, irreversible, barbarous, brutalizing to all who 
come into contact with it. That is a very hurtful model for the United States to 
play in the world, it is a very hurtful model for a democratic and free govern- 
ment to play for its people. 

Mr. Chairman and Members: Let me now turn briefly to H.R. 1.3.3fi0 and 
submit to you some of the reasons why we think it is a fatally deficient instru- 
ment for the purpose of re-examining, much less reinstituting, the death penalty 
in the federal criminal jurisdiction. 

As I do so, let me remind you briefly of the essential outlines of the legal and 
historical developments of the past decade that must affect your judgment on 
whether to enact a death-penalty bill and, if so, what sort of bill it should be. 

Capital punishment has a long, dishonorable and racist history in our country. 
(I might just indicate that the State of South Carolina between 1M2 and 196i2, 
electrocuted 2.S8 men and 2 women of whom 195, or over 80%, were black!) 
Capital punishment fell increasingly into disuse in the middle decades of this 
century. In the 19,T0'S, the total numlier of executions fell below 100 per year, 
by 1961 to under !)0, by 196.5 to under 10. In 1967, we stopped executions alto- 
gether. The moratorium on executions lasted from June 2, 1967 (the execution 
in the Colorado gas chamber of Luis Jose Monge) until January 17, 1977 (the 
execution of a Utah volunteer firing .squad of Gary Mark Gilmore). It was In 
effect imposed by the court.s, who were persuaded that no one should actually 
go to his (or her) death at the hands of the executioner until the United States 
Supreme Court would have an opportunity to declare whether the death penalty 
was constitutional or not. 

In 1972, the Supreme Court held (in Fiinnan v. Georgia) that the death-penalty 
statutes then on the liooks gave to the courts such arbitrary discretion to impo.se 
either the death penalty or a life sentence, that the result was not only egregious 
discrimination in the application of the death sentence on grounds of race and 
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class but that the penalty was imposed so freakishly and unpredictably, that It 
violated the constitutional ban against cruel and unusual punishment as well as 
the demands of the equal protection of the laws and the due-process clause. 
Thirty-five states thereupon reenacted capital punishment, with i)rocedures de- 
signed to avoid arbitrary discretion on the part of the sentencing authority. In 
1976, the Supreme Court reviewed these statutes and held that mandatory death 
sentences (which left no discretion at all to the sentencer) were equally as 
unconstitutional as arbitrarily discretionary ones. It upheld only such statutes 
as defined the specific aggravating and mitigating circumstances relevant to the 
particular crime and the specific criminal at bar, upon consideration of which 
the sejitencer would determine whether tlie death penalty or life imprisonment 
were appropriate in this case. The Court also required the availability of appel- 
late review of .sentence as a constitutionally mandated element of a permissible 
death-penalty law. 

In 1!)77, the Court held that a mandatory death penalty statute could not stand 
even in the ca.se of the murder of a law-enforcement officer killed while in the 
performance of his duties {KoVerts v. Louisiana). The Court added (in Cokcr v. 
Ocorgia) that the death penalty was constitutionally impermissible in the case 
of a non-homicidal rape of an adult female. Most recently, the Court (in Lockett 
v. Ohio) reviewed its Gregg holdings of 1076 and found that a statute that limited 
the mitigating circumstances to specific enumerated ones and thus made it im- 
possible to lay others before the sentencing jury was unconstitutional. 

In this welter of shifting pluralities among the nine Justices of the United 
States Supreme Court, it is indeed hard to arrive at any conclusion but that the 
Court seems to hold that the death penalty is constitutionally permissible but 
that every conceivable way of imposing it Is constitutionally Impermissible. It 
Is ijerhaps impossible now to say what substantive and procedural language 
would meet the Court's ambivalent attitude toward capital punishment. 

Mr. Chairman : This written statement was prepared last week in order to meet 
the subcommittee staffs thoughtful request that copies be provided by Monday, 
July 17 for distribution to the members. At the same time, the staff was unable 
to furnish me with the te.xt of H.R. 13300 last week, and I therefore was unable 
to l)e specific in the prepared testimony about the specific language that seems 
to us to violate constitutional or sound criminal-justice standards. I shall at- 
tempt, at this point in my oral presentation, to comment on some of the matters 
that concern us. 

On the basis of the earlier draft, we can say this: The present bill, H.R. 13360 
specifies no substantive crimes for which the death penalty may be imposed by 
the procedures set forth in it. Members therefore cannot know, much less debate, 
the appropriateness of re-instituting capital punishment for one crime or another. 
For all anyone knows, these procedures, designed to conform to the principles 
laid down by the Supreme Court in the 1970 Gregg decisions, may revive the 
death penalty for every capital offen.se once in the U.S. Code, whether or not that 
is useful, justified, or constitutionally permissible. 

Mr. Chairman, there are a great many other dispositive reasons why we 
believe this Subcommittee and The House of Representatives should not adopt 
H.R. 13360. In addition to the points made by other witnesses and the few mat- 
ters I have examined here this morning, we could deal in greater detail with the 
arguments aliout the costs of lifetime incarceration as against the costs of 
maintaining the death iienalty, which suggest strongly that even in the tawdry 
terms of cold, cash disbursal by the criminal justice system, capital punishment 
Is far more expensive than even the problematic alternative of life Imprison- 
ment. We could speak at length about the reasons why every major religious 
denomination and group in America committedly opposes the death penalty. 
(With your permission. I should like to give you and to enter Into the record 
of this hearing a booklet entitled "Capital I'unlshment: What the Religious 
Community Says," a compilation of the policy statements of all the major re- 
ligious bodies of the country, recently recompiled by the National Interreligious 
Task Force on Criminal .Justice, a body related to the National Council of 
Clmrches of Christ In the U.S.A.) 

Mr. Chairman and Members, we call upon you In the interest of the good name 
of our country and in the cause of human decency to vote down H.R. 13300 and 
to defeat any attempt to re-enact legally sanctioned killing into our already 
troubled society. 

3i-e90 0-78-3 
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NATIONAI.  CoALinoiT  AGAINST  THE   DEATH   PENALTY—NEW   YORK,   N.Y. 

AITILIATES  AB  OF  JUNE  1978 

American CivH Lil)ertles Union. 
American Ethical Union. 
American Friends Service Committee. 
American Ortliopsychiatric Association. 
Catholic Committee on Urban Ministry. 
Central Conference of American Rabbis. 
Committee of Southern Churchmen. 
Episcopal Church. 
Fellowship of Reconciliation. 
Fortune Society. 
Friends Committee on National Legislation. 
Jewish Peace Fellowship. 
Law Students Civil Rights Research Council. 
Legal Action Center. 
Lutheran Church in America (Division for Mission in North America). 
Martin Luther King, .Tr.. Center for Social Change. 
National Alliance Against Racist & Political Oppression. 
National Association for the Advancement of Colored People. 
National Bar Association. 
National Committee Against Repressive Legislation. 
National Committee to Reopen the Rosenberg Case. 
National Conference of Black Lawyers. 
National Council of Churches. 
National Council on Crime and Delinquency. 
National Jury Project. 
National Lawyers Guild. 
National I,egal Aid and Defender Association. 
National Ministries. American Baptist Church in the U.S.A. 
National Moratorium on Prison Construction. 
National Urban League. 
Network. 
Offender Aid and Restoration. U.S.A. 
Prisoner Visitation and Support Committee. 
Southern Christian Leadership Conference. 
Southern Coalition on Jails and Prisons. 
Southern Poverty Law Center. 
Southern Prison Ministry. 
Team Defense Project. 
Union of American Hebrew Congregation. 
Unitarian Unlversallst Association. 
United Church of Christ. 
United Methodist Church (Board of Church and Society). 
United Presbyterian Church in the U.S.A. 
U.S. Jesuit Conference. 
War Resisters League. 
Women's Division of the United Methodist Board of Global Ministries. 
Women's International League for Peace and Freedom. 

GOVERNORS'  COXJNCIL AGAINST  EXECUTIONS 

Hon. Elmer L. Anderson, former Governor, Minnesota. 
Hon. Elmer Benson, former Governor, Minnesota. 
Hon. Ray Blanton. Governor, Tennessee. 
Hon. Edmund G. Brown, Sr.. former Governor. California. 
Hon. David F. Cargo, former Governor, New Mexico. 
Hon. Elbert N. Carvel, former Governor. Delaware. 
Sen. John H. Chaffee, former Governor, Rhode Island. 
Hon. LeRoy Collins, former Governor, Florida. % 
Hon. Kenneth M. Curtis, former Governor. Maine. 
Hon. Michael V. DiSalle, former Governor. Ohio. 
Hon. Michael S. Dukakis, Governor, Massachusetts, 
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Hon. Daniel J. Evans, former Governor, Washington. 
Hon. Robert D. Fulton, former Governor, Iowa. 
Hon. John J. GllUgan, former Governor, Ohio. 
Sen. Mark O. Hatfleld, former Governor, Oregon. 
Hon. Philip Hoflf, former Governor, Vermont. 
Hon. Harold E. Hughes, former Governor, Iowa. 
Hon. Richard F. Knelp, Governor, South Dakota. 
Hon. George Leader, former Governor, Peuns.vlvanla. 
Hon. Herschel C. Loveless, former Governor, Iowa. 
Hon. Tom McCall, former Governor, Oregon. 
Hon. William D. Milliken, Governor, Michigan. 
Hon. Frank B. Morrison, Sr., former Governor, Nebraska. 
Hon. Endicott Peabody, former Governor, Massachusetts. 
Hon. Rudy Perpich, Governor, Minnesota. 
Hon. Francis W. Sargent, former Governor, Nevada. 
Hon. Grant Sawyer, former Governor, Nevada. 
Hon. Robert Straub, Governor, Oregon. 
Hon. John C West, former Governor, South Carolina. 

DECLARATION OF STOCKHOLM—December 11, 1»77 

The Stockholm Conference on the Abolition of the Death Penalty, composed 
of more than 200 delegates and participants from Asia, Africa, Europe, the 
Middle East, North and South America and the Caribbean region. 

Recalls that: The death penalty is the ultimate cruel, inhuman and degrading 
punishment and violates the right to life. 

Considers that: 
The death penalty is frequently used as an instrument of repression 

against opposition, racial, ethnic, religious and underprivileged groups, 
Execution is an act of violence, and violence tends to provoke violence. 
The imposition and infliction of the death iienalty Is brutalizing to all who 

are involved in the process, 
The death penalty has never been shown to have a special deterrent 

effect. 
The death penalty is increasingly taking the form of unexplained disap- 

pearances, extra-judicial executions and political murders. 
Execution Is irrevocable and can be inflicted on the innocent. 

Afllmis that: 
It is the duty of the state to protect the life of all persons within its Juris- 

diction without exception. 
Executions for the purposes of political coercion, whether by government 

agencies or others, are equally unacceptable. 
Abolition of the death i)enalty is imperative for the achievement of de- 

clared international standards. 
Declares: 

Its total and unconditional opposition to the death penalty. 
Its condemnation of ail executions, in whatever form, committed or con- 

doned by governmen-ts, 
Its commitment to work for the universal abolition of the death penalty. 

Calls upon: 
Non-govenimental organisations, both national and international, to work 

collectively and individually to provide public information materials directed 
towards the abolition of the death ijenalty. 

All governments to bring about the immediate and total abolition of the 
death penalty, 

The United Nations unambiguously to declare that the death penalty is 
contrary to international law. 
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Capital 
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PREFACE 
On June 2, 1967, Louis Jose Monge was executed in the gas 

chamber of the Colorado State Penitentiary. Ostensibly, a morator- 
ium on the use of the death penalty extended for nearly ten years from 
that time. It was broken on January 17,1977, when a firing squad shot 
Gary Mark Gilmore to death at the Utah State Prison. 

During the moratorium, which resulted mainly from the consti- 
tutional challenges to the death penalty that were being made by the 
NAACP Legal Defense Fund at every level of the judicial system, the 
churches relaxed their once-vigorous efforts for the full abolition of 
capital punishment. 

From the mid-1950's until around 1968, national church bodies 
>ok firm positions opposing the death penalty. During this precise 

^eriod of time the number of executions annually in the United States 
diminished rapidly. 

Although there is no way to determine the influence of the 
churches on reduction of executions, during this period of time there 
was a vast amount of church study and discussion on the issue of 
capital punishment. The arguments the churches presented were op- 
posed to the death penalty. Significantly, no national religious body 
went on record in favor of capital punishment at that time. 

One reason for the churches' quietness during the moratorium 
was their premature confidence that the trend toward abolition was 
strong and irreversible. They believed that the rightness of the cause 
was upheld in the Eighth Amendment to the Constitution of the 
United States and would be ultimately confirmed in a decision of the 
Supreme Court. Attempts to discuss the issue stirred little interest, 
since no gassings, hangings, or electrocutions were actually taking 
place. 

On July 2, 1976, the Supreme Court of the United States upheld 
the discretionary death penalty statutes of three states. Almost imme- 
diately state legislatures rushed to pass death penalty statutes that 
would be in conformity with the Supreme Court rulings. Nowthirty- 

vo states have capital punishment laws. 

Churches and other religious organizations must now work to 
overcome the view that the violence of the state is a moral response to 
the violence of an individual. Violence in a society cannot be overcome 
by increasing violence, even if legal. 

Churches need to deliver a positive moral message in the critical 
debate over the issue of the death penally. That message must empha- 
size God's gift of life. An urgent interpretation of the Gospel needs to 
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be made once again for the Gospel would direct us to compassion and 
mercy—even in the face of murder. 

The Christian faith requires that we do not treat criminals less 
than human. Jesus said, "Love your enemies; do good to those who 
hate you; bless those who curse you" (Luke 6:28). His commandment 
to love even those who would attempt, as enemies, to destroy, means 
at the very least, that Christians cannot participate in dehumanizing 
actions toward criminals. Perfect love casts out fear. 

The debate over capital punishment in the United States will 
surely continue. Hopefully, the churches will lead the effort to keep 
the issue alive. Capital punishment is a moral issue that must be dis- 
cussed on moral grounds. The effort to abolish the death penalty is an 
issue the churches must lead now and in the future. 

The National Interreligious Task ' 
Force on Criminal Justice 
Work Group on the Death Penalty 
John P. Adams, Chairperson 

77?^ National /nierreligious Task Force on Criminal Justice is 
administratively related to the Joint Strategy and Action Committee, 
Inc. (JSA C). It is programmatically related to and staffed by JSA C 
and the Division of Church and Society of the National Council of 
Churches of Christ in the U.S.A. 
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American Baptist Churches 

Resolution on Capital Punishment 
Passed by the General Board of the American Baptist Churches. June, 
1977 

Until the Gilmore case in 1977, there had been no execution in the 
United States in 10 years. The ritual taking of life had ceased while de- 
bate continued in the courts regarding the constitutionality of capital 
punishment. 

Now that the death laws in some states have been upheld, over 
400 persons nationwide face possible execution by hanging. Tiring 
squad, asphyxiation, or electrocution. Such punishment has been 
abolished in Canada and most of Europe, where it is seen as morally 
unacceptable and a form of cruel and unusual punishment inconsistent 
with religious and/or ethical traditions. 

The majority of those on death row are poor, powerless, and edu- 
cationally deprived. Almost 50 per cent come from minority groups. 
This reflects the broad inequalities within our society, and the inequity 
with which the ultimate is applied. This alone is sufficient reason for 
opposing it as immoral and unjust. 

Since further legal actions to stop executions appear unpromis- 
ing it is more important than ever that the religious community speak 
to the moral, religious and ethical implications of killing by the state. 
Numerous secular and religious groups have recently taken positions 
in opposition to capital punishment. 

THEREFORE, we as American Baptists, condemn the current 
reinstatement of capital punishment and oppose its use under any new 
or old state or federal law, and call for an immediate end to planned 
executions throughout this country. 

We urge American Baptists in every state to act as advocates 
against the passage of new death penalty laws, and to act individually 
and in concert with others to prevent executions from being carried 
3Ut. 

We appeal to the governors of each state where an execution is 
pending to act with statesmanship and courage by commuting to life 
imprisonment without parole all capital cases within their jurisdiction. 

American Baptist Churches in the USA 
Valley Forge, Pennsylvania 19481 
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Church of the Brethren 

Statements on Capital Punishment 
Annual Conference, 1957 

"Because we regard human life as sacred, and because we believe 
that the sixth commandment has application to organized societies as 
well as to individuals, we stand ready to give our support to legislation, 
now proposed in many states, for the abolition of capital punishment." 
Annual Conference, 1959 

"Because the Church of the Brethren holds that the sanctity of 
human life and personality is a basic Christian principle which the 
state is also committed to uphold; and because we believe that capital' 
punishment does not really serve the ends of justice, often resulting in 
tragic and irrevocable miscarriages of justice; 

"We commend current efforts to abolish capital punishment, and 
call upon Brethren everywhere to use their influence and their witness 
against it." 
Annual Conference. 1975 

(The following statement is part of a much longer paper on 
"Criminal Justice Reform." It is included in a section of recommen- 
dations entitled, "Reforming the System.") 

"... Brethren are encouraged to work for the following changes: 
That the use of capital punishment be abolished." 
Church of the Brethren ^^B 
1451 Dundee Avenue ^^H 
Elgin, Illinois  60120 I^S HI KB 

1 
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I .S. Catholic Conference 

Statement on Capital Punishment 

Committee on Social Development and World Peace 

March I. 1978 

The use of the death penalty involves deep moral and religious 
questions as well as political and legal issues. In 1974, out of a commit- 
ment 10 the value and dignity of human life, the Catholic bishops of 
the United States declared their opposition to capital punishment. 
We continue to support this position in the belief that a return to 
the use of the death penalty can only lead to the further erosion of 
respect for life in our society. 

Violent crime in our society is a serious matter which should not 
be ignored. We do not challenge society's right to punish the serious 
and violent offender, nor do we wish to debate the merits of the 
arguments concerning this right. Past history, however, shows that the 
death penalty in its application has been discriminatory with respect 
to the disadvantaged, the indigent and the socially impoverished. 
Furthermore, recent data from corrections resources definitely ques- 
tion the effectiveness of the death penalty as a deterrent to crime. 

We are deeply troubled by the legislative efforts being undertaken 
under the guise of humanitarian concern to permit execution by lethal 
injection. Such a practice merely seeks to conceal the reality of cruel 
and unusual punishment. We find this practice unacceptable. 

The critical question for the Christian is how we can best foster 
respect for life, preserve the dignity of the human person and manifest 
the redemptive message of Christ. We do not believe that more deaths 
are the response to the question. We therefore have to seek methods of 
dealing with violent crime which are more consistent with the Gospel's 
vision of respect for life, and Christ's message of God's healing love, 
in the sight of God, correction of the offender has to take preference 
over punishment, for the Lord came to save and not to condemn. 

U.S. Catholic Conference 
Committee on Social Development and World Peace 
1312 Massachusetts Avenue, NW 
Washington. D.C. 20005 



38 

Christian Church (Disciples of Christ) 

Concerning Capital Punishment 
Approved by the General Assembly, 1973 

The Situation: The Christian Church (Disciples of Christ) has 
on two occasions approved Assembly (International Convention) 
resolutions opposing capital punishment. These resolutions, passed 
in 1957 and 1962, were an affirmation of Christian attitudes at a time 
when there was a decline in the use of the death penalty in the United 
States. Subsequently, in June of 1972, the Supreme Court in effect 
invalidated capital punishment statutes as they were then written and 
implemented on the grounds that they constituted "cruel and unusual 
punishment." 

As a result of the Supreme Court's decision, the Congress and the 
state legislatures throughout the nation were required either to 
abandon the practice of capital punishment or to rewrite their statutes 
so as to be in compliance with the ruling of the Court. Since then the 
legislatures in thirteen states have passed laws re-instituting capital 
punishment, presumably within the guidelines laid down by the 
Supreme Court. It would appear that this trend has not run its course. 

The Court's ruling and the federal and state legislatures' recon- 
sideration of the issue have come at a time when there is great concern 
in the country over rising crime rates. Crimes such as murder, assault, 
rape and armed robbery, as well as lesser but nevertheless serious 
offenses such as automobile stealing and housebreaking, have greatly 
multiplied, particularly in larger cities. Under such circumstances, 
valid concern for the rights and welfare of accused wrongdoers cannot 
be allowed to overshadow equally valid concern for the welfare and 
rights of the victims and possible victims of crime, many of whom are 
among the weakest, most underprivileged and vulnerable members of 
our society. It is understandable, therefore, that in casting about for 
answers to the problems of increasing crime rates that many people 
have urged a return to past practices of dealing with crime—including 
capital punishment. 

However, sociological studies comparing states with and without 
the death penalty tend to conclude that the rate of capital crime is not 
affected by the existence or non-existence of capital punishment laws 
on the books. In short, the death penalty does not seem to serve as a 
deterrent to crime. 

8 
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Earlier brotherhood resolutions of 1957 and 1962 have stated the 
ethical reasons for opposing capital punishment. In 1957 the then 
International Convention of Christian Churches (Disciples of Christ) 
said: 

"We believe that Christians can no longer justify support of the 
practice of capital punishment. It has become increasingly clear 
that the certainly of apprehension and conviction rather than 
severity of punishment is the real deterrent to crime. Under such 
circumstances the death sentence becomes not a real protection to 
society but only a crude form of vengeance or retributive justice. 
Christian justification of punishment is always found in the hope 
of rehabilitation of the offender; since dead people cannot be 
rehabilitated we can in no way defend capital punishment on 
Christian grounds. 

"In a very real sense also the practice of capital punishment stands 
in the way of more creative, redemptive and responsible treatment 
of crime and criminals: There is the danger that society by concen- 
trating attention on the execution of a few criminals may mislead 
its members into thinking that it is dealing effectively with 
crime prevention. Christians must insist upon the importance of 
crime prevention and the rehabilitation of offenders rather than 
upon retribution." 
In 1962 a resolution proposed by The United Christian and 

Baptist Church of Kaiona. Iowa and approved by the International 
Convention requested that the brotherhood go on record as favoring 
a program of rehabilitation for criminal offenders rather than capital 
punishment." The preamble of the 1962 resolution called attention 
once more to the "evidence that shows the death penalty itself is 
unequally applied, falling mainly on the poor, the friendless, the 
mentally unstable, the ignorant, and minority groups, while many 
other criminals with means escape execution, and there is always the 
possibility (as had been the case) of executing the innocent ..." 

In the decade from 1962 until the Supreme Court decision the 
death penalty remained legal in most states but was rarely used. Its 
'isfavor with courts and juries as a practical instrument of justice, 
.ogether with the redemptive-rehabilitative stance of the religious 
community, seemed to indicate that capital punishment was fading 
into oblivion. The Supreme Court decision, however, faced the 
Congress and each state with the practical problem of accepting the 
new rule of law or revising statutes to conform with the Court's ruling. 

Meanwhile, the guidelines set forth in President Nixon's criminal 
reform bill have encouraged the use of capital punishment, permitting 
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the death penalty for specific crimes such as treason, sabotage, espi- 
onage when "war related," killing of law enforcement officers and 
prison guards, skyjacking, kidnapping or bombing of public buildings. 
In general these guidelines have been followed by the thirteen states 
which have re-instituted capital punishment, the proposed legislation 
in nearly SO per cent of the other state legislatures and in the United 
States Senate and House of Representatives. 

In reconsidering the issue of capital punishment in view of the 
Supreme Court ruling and subsequent developments, the Division of 
Homeland Ministries recognizes the legitimate concern of everyone 
for the rising crime rates in the United States. The division encourages 
all serious and carefully thought out procedures designed to provide 
some adequate police protection, more rapid apprehension of crimi- 
nals and greater certainty of conviction, punishment and rehabilitative 
action for offenders. It feels, however, that the actions of the church 
in passing the brotherhood resolutions in 1957 and 1962 are still vahd: 
capital punishment does not deter crime; it interferes with legitimate 
efforts at crime prevention; and it denies the possibility of seeking re- 
habilitation and redemption of persons. 

THEREFORE BE IT RESOLVED, that the General Assembly 
of the Christian Church (Disciples of Christ) meeting at Cincinnati, 
Ohio, October 26-31, 1973, reaffirms its declaration of 1962 "favoring 
a program of rehabilitation for criminal offenders rather than capital 
punishment" and calls upon congregations and members of the 
Christian Church (Disciples of Christ) to support those state legis- 
lators and members of Congress who oppose capital punishment; and, 

BE IT FURTHER RESOLVED, that the Division of Homeland 
Ministries be encouraged to develop an education and action program 
to support regional manifestations of the church and congregations 
in opposing capital punishment; and, 

BE IT FURTHER RESOLVED, that the General Minister and 
President send copies of this resolution to the President of the United 
States, the United States Attorney General, the relevant United 
States Senate and House Committees; and that regional ministers be 
requested to send copies of this resolution to state governors and 
relevant committees of state legislatures; and that regional manifesta- 
tions of the church consider developing programs of education and 
action when capital punishment is under consideration by the state 
legislative bodies in their areas. 

Christian Church (Disciples of Christ) 
222 South Downey Avenue 
Indianapolis, Indiana 46219 
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The Episcopal Church 

Statement on Capital Punishment 
General Convention, 1968 

WHEREAS, The conscience of many thoughtful people has been 
aroused by the condemnation to death of individuals who may be in- 
nocent; and 

WHEREAS, There is a growing body of public opinion which 
believes that capital punishment is archaic and ineffective to protect 
society, as shown by the fact that states which have abolished it have 
the lowest homicide rates; and 

WHEREAS, Research has demonstrated that the death penalty 
falls forthe most part on obscure, impoverished, friendless or defective 
individuals and rarely on the well-to-do and educated; and 

WHEREAS, The Church believes that each individual is sacred, 
as a child of God, and that to legalize killing of an offender is to deny 
the basic Christian doctrines of forgiveness of sin and the power of 
redemption, and that mercy is a Christian duty, and 

WHEREAS, Resolutions urging abolition of the death penalty 
have been recently passed by Six Dioceses, one Missionary district 
and the Synod of the Eighth Province, therefore be it 

RESOLVED, The House of Deputies concurring that this 59th 
General Convention of the Protestant Episcopal Church in the United 
States of America record its conviction that the death penalty ought to 
be abolished. 

General Convention. 1969 

WHEREAS, The General Convention of the Church in 1958 ex- 
pressed opposition to capital punishment; and 

WHEREAS, The Diocese of Pittsburgh in 1959 expressed similar 
opposition to capital punishment, and re-affirmed this stand in 1969; 
therefore be it 

RESOLVED, That the General Convention re-affirm its opposi- 
tion to capital punishment; and be it further 

RESOLVED, That this position of the Church be communicated 
to the proper authorities in all cases of impending capital punishment. 
The Episcopal Church 
815 Second Avenue 
New York, New York   10017 

11 
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American Friends Ser\ice C ommittee 

Statement on the Death Penalty 
November. 1976 

The American Friends Service Committee reaffirms its opposi- 
tion to the death penalty. We base our stand on the Quaker belief that 
every person has value in the eyes of God and on Quaker testimonies 
against the taking of human life. 

The US Supreme Court decisions of July, 1976, rejected the major 
constitutional arguments against the death penalty, which had 
stopped executions in the U.S.A. in the previous decade. These deci- 
sions denied that execution is cruel and unusual punishment, citing 
the passage of death penalty laws by a majority of the states in recent 
years as evidence that the public does not consider execution to be 
cruel and unusual. In our view, alleged public support for capital 
punishment does not diminish the cruelty nor warrant the taking of 
human life. 

The Supreme Court agrees that there is no conclusive evidence 
that the death penalty acts as a deterrent to crime. It recognized that 
the continuing demand for capital punishment is in part a manifesta- 
tion of a desire for retribution. We find it particularly shocking that the 
Supreme Court would give credence to retribution as a basis for law. 

Punishment by death is inflicted most often upon the poor, and 
particularly upon racial minorities, who do not have the means 
to defend themselves that are available to wealthier offenders. A 
minority person convicted of a capital offense is much more likely to 
pay the extreme penalty than a white person convicted of the same 
crime. Discretion as to whether to execute continues under the 
Supreme Court's guidelines, and minority persons will continue to be 
victims of this discretion. The Supreme Court in its 1976 decision ig- 
nores this reaUty. 

The grossly disproportionate number of nonwhites sentenced to 
be executed and the continuing demand for the death penalty indicate 
that the death penalty may constitute an outlet for unacknowledged 
racist attitudes. This outlet is now legally sanctioned, but it is none 
the less morally unacceptable. 

The death penalty is especially abhorrent because it assumes an 
infallibility in the process of determining guilt. Persons later found 
to have been innocent have been executed. This will happen again 
when killing by the state begins anew. 

12 
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It is bad enough that murder or other capital crimes are 
committed in the Tirst place and our sympathies lie most strongly with 
the victims. But the death penalty restores no victim to life and only 
compounds the wrong committed in the first place. 

We affirm that there is no justification for talcing the life of any 
man or woman for any reason. 

American Friends Service Committee 
1501 Cherry Street 
Philadelphia, Pennsylvania   19102 * 

Friends Committee on National Legislation 

Statement on Capital Punishment 

(Taken from statement on Administration of Justice dated April, 
1977) 

We challenge the philosophy of punishment which underlies our 
criminal justice system. The administration of justice should be 
directed toward making available such services to those convicted of 
crimes as are needed to help them become useful members of society. 
It should also provide equitable prompt restitution for the victims of 
crime. 

We also advocate: . . . abolition of capital punishment and re- 
duction of maximum sentences. 

Friends Committee on National Legislation 
245 Second Street, NE 
Washington, D.C. 20002 

13 
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The American Lutheran Church 

Statement on Capital Punishment 
Sixth General Convention. October 9, 1972 

1. The issue of whether capital punishment is, or is not, consti- 
tutional currently is a matter on which the courts are expected to rule. 
Whichever way the courts decide, the decision likely will not be 
popular. People disagree sharply on whether it is good, right, or neces- 
sary for the government to put guilty persons to death. Christians 
disagree on what they understand the Scriptures to say regarding the 
death penalty. 

2. The Lutheran theological tradition generally has both accepted 
and affirmed the right of the state to impose the death penalty. It finds 
Scriptural support in such passages as Gen. 9:6, Num. 35:29-33, 
and Matt. 26:52, as well as in Rom. 13:1-7, where powers and duties 
of government are outlined. Based upon such Scripture passages, 
Luther said of the Fifth Commandment, "Therefore neither God nor 
the government is included in this commandment, yet their right to 
take human life is not abrogated. God has delegated His authority of 
punishing evil-doers to civil magistrates . . . . " The Augsburg 
Confession does not name capital punishment as such. Nevertheless, 
Article XVI accepts the right of Christians to "serve as princes or 
judges, render decisions and pass sentence according to imperial 
and other existing laws, punish evil-doers with the sword, engage in 
just wars, serve as soldiers ..." (emphasis added). 

3. Other Christian traditions emphasize other portions of 
Scripture and so come to different conclusions regarding the death 
penalty. Nevertheless, nearly all Christians agree that the basic 
function of government, under God, is to preserve public order, to 
foster justice, and to deter evildoing. As it works to assure peace, 
order, and tranquility, to safeguard justice and equity, and to promote 
the general welfare, government protects the well-being both of 
persons and of society as a whole. 

4. Christians generally agree, too, that government must have the 
power and the means to fulfill its basic functions. Thus they have 
accorded to government powers over their purse, over their time and 
energies, and perhaps even over their lives. For many centuries the 
governing authorities have imposed the death penalty. The exercise of 
this penalty was felt to be necessary topreserve public order, to foster 
justice, and to deter evildoing. Whether capital punishment is still 

14 
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needed to achieve these governmental functions is a question under 
vigorous debate today. It is a question which needs to be discussed 
openly and objectively, in light of research data and the current 
requirements of wise public policy. 

5. A growing body of public opinion holds that the exercise of 
capital punishment actually hinders the state from performing its 
total God-given role with justice and equity. Voices for this viewpoint 
argue that the state should abolish capital punishment because: 

a) Errors and miscarriages of justice are impossible to correct 
once the sentence has been executed. 
b) The penalty typically is administered with a double standard 
of justice, weighing more heavily against nonwhite than white, 
poor than rich, uneducated than educated. 
c) The interests of society require not vengeance and punishment 
but protection of the innocent and correction and rehabilitation 
of the offender. 
d) The fear of capital punishment has no proven value as a deter- 
rent to criminal behavior. 
e) Humanity, compassion, and reconciliation are stronger values 
for the state to symbolize than are the inhumanity, retaliation, 
and rejection which capital punishment expresses. 

6. There is much merit in many of these criticisms. Capital 
punishment often has been administered unjustly, with racism, 
prejudice, hostility, and vengeance. The logic by which the death 
penalty was decreed for certain offenses was not always clear. Manda- 
tory punishments for specific deeds cannot take into account the cir- 
cumstances under which the deeds were done, nor how the person 
felt about what he had done. The threat of capital punishment is far 
less a deterrent than is the realization that a person's offense surely 
will be detected and that he will quickly be brought to trial. 

7. Nevertheless, is it wise or necessary for the state totally to give 
up its power to put persons to death? How does a society protect itself 
and its members against persons who repeatedly in their deeds prove 
their hate, their hostility, and their rejection of those basic values 
vhich protect persons and society? May there be some acts which are 

so evil and so destructive that the person guilty of committing them 
must expect to forfeit his life? If a government totally gives up 
the power of the sword does it perhaps weaken its ability to govern in 
crisis situations? If government is felt to be easy on malefactors, will 
its citizens begin to take private vengeance? Should not good law 
provide for mercy, as an element of love and justice? 

8. Whichever way the courts decide on capital punishment, 

IS 
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vigorous and intensive efforts should be directed to the deeper issues 
of crime and corrections. These efforts should be addressed to: (1) 
careful reconsideration and redefinition of crime so as to protect the 
poor, the uninformed, and the powerless against those who use the 
law and its power legally to exploit, to victimize, and to impoverish; (2) 
the improvement of the total system of criminal justice; (3) the 
development of more effective methods of law enforcement; (4) quick 
identification, early apprehension, and swift prosecution of offenders 
against law, order and justice; (5) the correction of conditions which 
contribute to crime; and (6) the search for and use of a variety of more 
effective ways of dealing with persons who commit hostile acts against 
persons and society. We urge the members of The American Lutheran 
Church to use their influence to bring about such salutary efforts 
to attack the roots of crime and to improve the handling of those 
found guilty of harming persons or society. 

9. As Lutherans living in the fmal decades of the twentieth 
century we affirm our theological heritage which accords to the state 
the right to impose the death penalty. We know, however, that many 
Lutherans believe that the death penalty no longer should be exer- 
cised. We, therefore, welcome the debate as to whether, and under 
what sorts of circumstances, the state must exercise this power. We 
encourage members of The American Lutheran Church to join in 
this debate. They should listen carefully to the arguments offered, 
and should test the validity of these arguments against research data, 
tradition and practice, and common sense. The words of Amos are as 
true for us as for his generation, "Hate evil, and love good, and 
establish justice in the gate" (Amos 5:15). Much is at stake, alike for 
persons and for society, in the course of action which American 
public policy will take on the issue of capital punishment. 
The American Lutheran Church 
422 South Fifth Street 
Minneapolis, Minnesota  55415 
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Lutheran Church in America 

Statement on Capital Punishment 

Adopted by the Third Biennial Convention, Kansas City, Missouri, 
June 21-29. 1966 

Within recent years, there has been throughout North America 
a marked increase in the intensity of debate on the question of abolish- 
ing the death penalty. This situation has been accompanied by the 
actual abolition of capital punishment in ten states and two dependen- 
cies of the United States, qualified abolition in three states, and in six 
states a cessation in the use of the death penalty since 19SS. Although 
the issue of abolition has been widely debated in Canada in recent 
years, a free vote in Parliament on April 5, 1966, failed to end the 
legality of the death sentence. However, during the last two years or 
more, death sentences in Canada have been consistently commuted. 

These developments have been accompanied by increased 
attention to the social and psychological causes of crime, the 
search for improved methods of crime prevention and law enforce- 
ment, efforts at revising the penal code and judicial process, and 
pressure for more adequate methods in the rehabilitation of coinvicted 
criminals. There has been a concurrent concern for persons who, 
because of ethnic or economic status, are seriously hampered in 
defending themselves in criminal proceedings. It has been increasingly 
recognized that the socially disadvantaged are forced to bear a double 
burden: intolerable conditions of life which render them especially 
vulnerable to forces that incite to crime and the denial of equal justice 
through adequate defense. 

In seeking to make a responsible judgment on the question of 
capital punishment, the following considerations must be taken into 
account: 

I. The Right of the State to Take Life 
The biblical and confessional witness asserts that the state is 
responsible under God for the protection of its citizens and the 
maintenance of justice and public order. For the exercise of its 
mandate, the state has been entrusted by God with the power to 
take human life when the failure to do so constitutes a clear 
danger to the civil community. The possession of this power is 
not, however, to. be interpreted as a command from God that 
death shall necessarily be employed in punishment for crime. 

17 
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On the other hand, a decision on the part of civil government to 
abolish the death penalty is not to be construed as a repudiation 
of the inherent power of the state to take life in the exercise of its 
divine mandate. 
2. Human Rights and Equality Before the Law 
The state is commanded by God to wield its power for the sake 
of freedom, order and justice. The employment of the death 
penalty at present is a clear misuse of this mandate because (a) it 
falls disproportionately upon those least able to defend them- 
selves, (b) it makes irrevocable any miscarriage of justice, and 
(c) it ends the possibility of restoring the convicted person to 
effective and productive citizenship. 
3. The Invalidity of the Deterrence Theory 
Insights from both criminal psychology and the social causes of 
crime indicate the impossibility of demonstrating a deterrent 
value in capital punishment. Contemporary studies show no pro- 
nounced difference in the rate of murders and other crime of 
violence between states in the United States which impose capital 
punishment and those bordering on them which do not. 
In light of the above considerations, the Lutheran Church in 

America: 
urges the abolition of capital punishment 

urges the members of its congregations in those places where capital 
punishment is still a legal penalty to encourage their legislatures to 
abolish it; 

urges citizens everywhere to work with persistence for the improve- 
ment of the total system of criminal justice, concerning themselves 
with adequate appropriations, the improved administration of courts 
and sentencing practices, adequate probation and parole resources, 
better penal and correctional institutions, and intensified study of 
delinquency and crime; 
urges the continued development of a massive assault on those social 
conditions which breed hostility toward society and disrespect for the 
law. 

( 

Adopted by the Sixth Biennial Convention, Dallas, Texas, June 30- 
July 6. 1972 

In keeping with the social statement, "Capital Punishment," 
adopted in 1966, the church should work for abolition of capital 
punishment or oppose its reinstatement where it has been suspended. 
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Canada Section 

Resolution on Capital Punishment 
Adopted June, 1965 

Resolutions: 

Resolved, That Lutheran Church in America - Canada Section 
express to the Government of Canada its view that capital punishment 
ought to be abolished 

and, 
That Lutheran Church in America - Canada Section request 

the Synods to call upon their congregations and their members and 
their fellow citizens to work toward and support improved treatment 
facilities in our correctional institutions, additional facilities for 
those on probation and parole, and those preventive efforts that help 
reduce the incidence of deliniquency and crime. 

Lutheran Church in America 
231 Madison Avenue 
New York, New York   10016 
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Mennonite General Conference 

Statement on Capital Punishment 
Adopted August, 1965, Kidren. Ohio 

In view of the prophetic commission given to the church as set 
forth in two recent statements of Mennonite General Conference, 
A Declaration of Christian Faith and Commitment with Respect to 
Peace, War, and Nonresistance {195\), and The Christian Witness to 
the State {1961); in view of the sanctity of human hfe; and in view of 
our redemptive concern for the offender, be it 

RESOLVED That we appeal to the parliament of the Dominion 
of Canada and to the federal and state governments of the United 
States, to discontinue the use of the death penalty and that we refer to 
our conferences and congregations for study and discussion of the 
paper, "A Christian Declaration on Capital Punishment," as pre- 
pared by the Peace Problems Committee. 

In view of our responsibility as ministers of reconciliation, be it 
further 

RESOLVED That we confess that we have not adequately ful- 
filled our obligation to the offender nor for the reduction of crime in 
our society. We need to be more faithful in bringing a Christian 
witness to persons in prison and in laboring for the reform of prison 
procedures, for the rehabilitation of released prisoners and for the 
correction of spiritual, economic, and social conditions which contri- 
bute to the making of juvenile offenders and to the spread of crime. 

We pray that in our brotherhood the Spirit may deepen each 
member's conviction and understanding of his obligation to indi- 
vidual criminal offenders, to the government under which he lives, and 
lo Christ. And we pray that God may grant us wisdom, vision, and 
courage that as a brotherhood we may engage in this ministry as the 
Holy Spirit gives us direction. 
Mennonite Central Committee 
21 South 12th Street 
Akron, Ohio   17501 o 
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National Council of Churches of Christ in 
the U.S.A. 

A Resolution on the Death Penalty 
Adopted by the Governing Board, October 8. 1976 

For nearly ten years there has been no execution in the United 
States. Appeals of death sentences have been taken to the Supreme 
Court, asking it to declare such sentences unconstitutional as "cruel 
and unusual punishment." As the moratorium has lengthened, so has 
•he roll of those awaiting the outcome on "death row," not knowing 

."hether they are finally to live or die and, if to die, when. There are 
more than 600 of them, of which over 60% are black, brown or red, 
and nearly all of them are poor, suggesting that the ultimate sanction 
continues to fall more heavily on minorities and those who cannot 
afford extensive legal defense. 

The Supreme Court of the United States has at last ruled that the 
death penalty is not unconstitutional (Gregg v. Georgia, decided July 
2, 1976), and may bejustified as an expression ofthe outrage of society 
at particularly heinous crimes. Legislators have hastened to enact new 
statutes to legitimize the reinstatement of capital punishment. It seems 
only a question of time until some state will execute one of its citizens, 
break the moratorium, and open an avalanche of legal slaughter. 

Most of the churches ofthe National Council of Churches have 
opposed the death penalty for years, and in 1968 the General Board of 
the NCCC adopted a policy statement entitled "Abolition ofthe Death 
Penalty." Yet the churches have not been articulate about this issue 
over the past few years, when they could have been helping their 
members to understand the moral and religious issues at stake. 
Instead, many church people have been drawn into the agitation for 
reinstatement of the death penalty. 

The Governing Board of the National Council of Churches: 
1) Reasserts the conviction expressed in the policy statement 

of 1968 that the death penalty is wrong and opposes its 
reinstatement; 

2) Urges the churches to redouble their efforts in this cause to 
make up for lost time; 

3) Directs that the NCCC become a member of the newly- 
formed National Coalition Against The Death Penalty, and 
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that its $1,000 membership subscription be paid from the 
Priority Implementation Fund; 

4) Calls upon the member denominations to provide the funds 
necessary for the Division of Church and Society to organize 
effective ecumenical action against the resumption of 
executions; 

5) Encourages contributions by denominations and individuals 
to the NAACP Legal Defense Fund, which has been spear- 
heading legal action against the death penalty; 

6) Urges the enlistment of volunteer lawyers to assist persons 
facing execution; 

7) Pledges that the staff of the NCCC will initiate contacts with 
state councils of churches in strategic states to mobilize 
church people and others to resist the re-enactment and' 
implementation of death-penalty statutes; 

8) Urges the churches to put their policies opposing death 
penalty into more effective action, especially through their 
own congregations and judicatories; 

9) Commits the NCCC to join with others in seeking clemency 
for those sentenced to die. when all remedies at law have been 
exhausted; 

10) Calls church people to a day of protest and mourning when- 
ever and wherever an execution may be scheduled, especially 
the first one. 

Abolition of the Death Penalty 
Adopted by the General Board, September 13. 1968 

In support of current movements to abolish the death penalty, 
the National Council of Churches hereby declares its opposition to 
capital punishment. In so doing, it finds itself in substantial agreement 
with a number of member denominations which have already 
expressed opposition to the death penalty. 

Reasons for taking this position include the following: 

1) The belief in the worthof human life and the dignity of human 
personality as gifts of God; 

2) A preference for rehabilitation rather than retribution in the 
treatment of offenders; 

3) Reluctance to assume the responsibility of arbitrarily termi- 
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nating the life of a fellow-being solely because there has been 
a transgression of law; 

4) Serious question that the death penalty serves as a deterrent 
to crime, evidenced by the fact that the homicide rate has not 
increased disproportionately in those states where capital 
punishment has been abolished; 

5) The conviction that institutionalized disregard for the 
sanctity of human life contributes to the brutalization of 
society; 

6) The possibility of errors in judgment and the irreversibility 
of the penalty which makes impossible any restitution to one 
who has been wrongfully executed; 

7) Evidence that economically poor defendants, particularly 
members of racial minorities, are more likely to be executed 
than others because they cannot afford exhaustive legal 
defense; 

8) The belief that not only the severity of the penalty but also 
its increasing infrequency and the ordinarily long delay be- 
tween sentence and execution subject the condemned person 
to cruel, unnecessary and unusual punishment; 

9) The belief that the protection of society is served as well by 
measures of restraint and rehabilitation, and that society may 
actually benefit from the contribution of the rehabilitated 
offender; 

10) Our Christian commitment to seek the redemption and recon- 
ciliation of the wrong-doer, which are frustrated by his 
execution. 

Seventy-five nations of the world and thirteen states of the United 
States have abolished the death penalty with no evident detriment 
to social order. It is our judgment that the remaining jurisdictions 
should move in the same humane direction. 

In view of the foregoing, the National Council of Churches urges 
abolition of the death penalty under federal and state law in the United 

ates, and urges member denominations and state and local councils 
of churches actively to promote the necessary legislation to secure this 
end, particularly in the thirty-seven states which have not yet elimi- 
nated capital punishment. 
National Council of Churches of Christ in the U.S.A. 
475 Riverside Drive 
New York, New York   10027 
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Reformed Church in America 

Resolution on Capital Punishment 
General Synod, 1965 

The Christian Action Commission hereby recommends that the 
General Synod of the Reformed Church in America adopt a resolution 
opposing the retention of capital punishment as an instrument of 
justice within our several states. 

In presenting this recommendation, we offer the following 
reasons to substantiate our position: 

1) Capital punishment is incompatible with the spirit of Christ 
and the ethic of love. Although Christ is not the premise for the 
actions of the state. He is the premise from which the Church speaks 
to the state. In the light of Christ, the Church is hard-put to 
justify the continued use of the death penalty. As Christians we are 
confronted with the necessity of making the principle of love the 
motivating factor in our relationships with other men. The law of love 
does not negate justice, nor does it indulge in sentimental softness 
toward the wrongdoer. But it does nullify the motives of vengeance 
and retribution by forcing us to think in terms of redemption, rehabil- 
itation and reclamation. The application of the death sentence puts 
an offending person outside the pale of human help or hope. The cold 
demands of abstract justice may be met, but the warm concern of love 
for the person is completely denied. The death penalty is a total giving 
up of the sinner. It cuts him off from all opportunity to face himself 
and his sin; it is a foreclosure on repentance and possible redemption. 
The Christ who refused to endorse the stoning of the woman taken in 
adultery would have us speak to the word of compassion, not 
vengeance. 

2) Capital punishment is of doubtful value as a deterrent. One of 
the primary arguments for capital punishment rests on its supposed 
value of curbing homicidal tendencies and curtailing capital crimes.. 
Practically all available documentation fails to substantiate this 
argument. Those states and nations which have abolished the death 
penalty have had no increase in the rates of homicide; indeed, many 
studies indicate decreases. It is of some significance to read that in 
England, when pocket-picking was a capital crime, the pick-pockets 
attended the public executions to ply their trades. Fear of punishment 
even of the most severe sort, has not been an effective restraint. One 
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reason for this is that many of those bent on a particular crime, work 
under the illusion that they are clever enough to get away with it. 

But beyond this is the fact that most capital crimes are crimes of 
passion, committed in moments of anger or jealousy, with no thought 
or regard for the consequences. The Minority Report of the New 
Jersey Commission to study capital punishment states; "As a matter of 
fact, the nature and frequency of murder has no connection with 
the death penalty, but is dependent on social, political and economic 
conditions, and the character of populations." 

3) Capital punishment results in inequities in application. The 
actual application of the death penalty demonstrates that it is an 
uneven and unfair instrument of justice. In no other area is the law 

pplied as unevenly as with such obvious discrimination. A Com- 
mittee of the House of Representatives, Sixty-ninth Congress, 
considered the following testimony: "As now applied, the death 
penalty is nothing but an arbitrary discrimination against an 
occasional victim. It cannot even be said that it is reserved as a 
weapon of retributive justice for the most atrocious criminals. For it is 
not necessarily the most guilty who suffer it. Almost any criminal 
with wealth or influence can escape it, but the poor and friendless 
convict, without means or power to Tight his case from court to court, 
or to exert pressure upon the pardoning executive, is the one singled 
out as a sacrifice to what is little more than tradition." Although juries 
do not consciously discriminate against the weak, their verdicts are 
affected by inadequate legal counsel or public apathy toward the out- 
cast. 

4) Capital punishment is a method open to irremediable mistakes. 
The attorney, Norman Redlich, advises those who endorse the death 
penalty to remember the injunction: "Know ye that ye may be 
mistaken." And mistakes are made. The innocent are sometimes exe- 
cuted. It is estimated that the wrong person is executed as high as 
five percent of the time. A report on capital punishment by the 
Presbyterian Church in the United States: "It is not unreasonable 
»o ascribe infallibility to judge, juryman, witnesses, counsel, law- 

iforcement officers and other assistants?" . . . There are too many 
variables, such as vagaries of memory, erroneous recognition, fallibil- 
ity of experts, faulty summing up, shortcomings of legal aid, jurors, 
rough police methods of obtaining evidence, sensational newspaper 
coverage and biased public opinion. In consideration of these all- 
too-human elements, no decision upon a man's life should be final. 

5) Capital punishment ignores corporate and community guilt. 
The death penalty presupposes the total guilt of the offender, and 
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refuses to acknowledge society's share of the blame. A society which 
teaches vice through permitting pornography, glorified crime and 
violence through the entertainment industry, permits substandard 
schoohng and housing through segregation has a share in the making 
of the offender. Emil Brunner reminds us that "In every crime the 
first chief criminal is society!" If expiation is to be made, then both 
the criminal and society must make it. In an informal paper, the Rev. 
Charles Wissink of New Brunswick Seminary writes, "How can both 
be punished? The criminal can make expiation by enforced imprison- 
ment and the loss of freedom, by submitting to forcible education until 
rendered harmless. How does society offer expiation? By paying for 
the tremendous expenses incurred in the penal colonies under this 
type of arrangement, and also by trying to stamp out all those ills 
which contribute to the breeding of criminals, e.g., fighting unemploy- \ 
ment, prejudice, injustice of any form, inequalities, anything which 
provokes criminal intent in an individual." But capital punishment 
is too cheap and easy a way of absolving the guilty conscience of 
mankind. 

6) Capital punishment perpetuates the concepts of vengeance 
and retaliation. A society which considers itself somewhat enlightened 
should not resort to primitive and base instincts and methods. The 
family of a victim may desire vengeance by seeing the criminal 
executed. But it is not the function of society to satisfy such personal 
vengeance. As an agency of society, the state should not become an 
avenger for individuals; it should not presume the authority to 
satisfy divine justice by vengeful methods. For the state to descend 
to this level is to contribute to the brutalizing tone of life. 

7) Capital punishment ignores the entire concept of rehabili- 
tation. The Christian faith should be concerned not with retribution, 
but with redemption. Any method which closes the door to all 
forgiveness, and to any hope of redemption, cannot stand the test of 
our faith. The elimination of the death penalty would place a greater 
burden upon the consciences and efforts of men. But it would open 
the doors to hope, and it would direct energies toward the need of the 
person. 

In asking for a resolution against capital punishment, the 
Christian Action Commission is not advocating that society abdicate 
its need and right to deal with the offender. We fully recognize that 
justice must be administered, the offender punished and society 
protected. It is our contention, however, that capital punishment does 
not serve the real requirements of justice within our social system. 
Other methods are at the disposal of men in maintaining justice and 
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in promoting security. Christians, guided by Biblical and humani- 
tarian considerations, will continually speak against any system which 
is unjust, and will explore all creative ways and means of dealing 
with problems of crime in our social order. 

In making the recommendation opposing capital punishment, 
we are aware that this is but one of many problems connected with 
the administration of justice in criminal affairs and that the elimi- 
nation of capital punishment in itself although we hold it to be both 
expedient and right, will not solve all problems related to crime in 
society. We are troubled by the ignorance and indifference of the 
public in these matters of vital and social ethical concern. We 
recommend encouragement of forward looking study in all areas 
tlated to criminology; support of all efforts to improve our penal 

institutions, crime prevention agencies and police procedures; 
provision of adequate staff and budget for prisons, parole boards 
and similar institutions so that the possibilities for the rehabilitation 
of convicted persons may be more fully realized, and persons who, 
for the necessary safeguard of society, cannot presently be allowed 
their freedom, may be more effectively recognized and their needs 
provided for. 

Reformed Church in America 
475 Riverside Drive, 18th Floor 
New York, New York   10027 
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I nitcd Church of Christ 

Resolution on Capital Punishment 
Overture to General Synod 

Adopted, Eleventh General Synod, July 1-5, 1977 

WHEREAS, The United Church of Christ in General Synod 
Seven and General Synod Nine has declared its opposition to capital 
punishment on religious, moral, ethical and practical grounds and 

WHEREAS, the July 2, 1976 Supreme Court decision declarinf 
the death penalty to be a constitutional punishment under certain 
conditions has effectively halted the 10 year moratorium on 
executions, and 

WHEREAS, officially sanctioned execution has resumed, there 
is an urgency for the United Church of Christ to take action to imple- 
ment its previous declarations 

BE IT THEREFORE RESOLVED, that the Eleventh General 
Synod of the United Church of Christ instruct the Executive 
Council to: 

1. Develop strategics, coordinate the church's witness against 
capital punishment and provide the necessary funds; 

2. Join, as a denomination, the National Coalition Against the 
Death Penalty. 

Statement on Capital Punishment 
Actions of the Seventh General Synod — June 25 and July 2. 1969 

WHEREAS the Committee for Racial Justice, the Council fo 
Christian Social Action, and the UCC Ministers for Racial and Social 
Justice are unalterably opposed to capital punishment and cannot 
remain silent regarding its continuance in our society, and 

WHEREAS the human agencies of legal justice are fallible, and 
WHEREAS we are concerned about the disproportionate 

number of black and poor who occupy death row and, white or black, 
are victims of an evil which decent people of our society have too lon^ 
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endured and which violates categorically our Judeo-Christian ethic, 
and 

WHEREAS this outdated and barbaric practice has been found 
to discriminate on the basis of skin color and economic condition, and 

WHEREAS the last-minute stay of execution of 17-year-old 
Marie Hill in the gas chamber of North Carolina reminds us that one 
of the gross injustices in our judicial system is the retention of this 
barbaric practice, 

THEREFORE BE IT RESOLVED that the United Church of 
Christ commit itself to join in a nationwide campaign for the abolition 
of capital punishment and call upon other secular and religious insti- 
tutions to join in a maximum effort for the abolition of capital punish- 
ment in the following: 

a) Enlisting the support of Conferences and of other denomi- 
nations and agencies and cooperating with existing efforts to abolish 
capital punishment. 

b) Developing legislative and other political action for the 
abolition of capital punishment. 

c) Resisting efforts to reinstitute capital punishment in those 
states where it has been abolished. 

d) Testing the constitutionality of laws permiting capital 
punishment. 

e) Making available and assisting in the raising of funds to pursue 
the above. 
United Church of Christ ^^ 
297 Park Avenue, South 
New York, New York   10010 

e 
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The United Methodist Church 

Resolution on Capital Punishment 
Adopted by the 1976 General Conference, Portland, Oregon 

There have been new calls for the use of the death penalty in the 
United States. Although there has been a moratorium on executions 
for the past several years, a rapidly rising rate of crime in the American 
society has generated support for the use of the death penalty for 
certain serious crimes. It is now being asserted, as it was often in the 
past, that capital punishment would deter criminals and would protect 
law abiding citizens. 

The United Methodist Church is convinced that the rising crime 
rate is largely an outgrowth of unstable social conditions which stem 
from an increasingly urbanized and mobile population, from a long 
period of economic recession, from an unpopular and disruptive war, 
a history of unequal opportunities for a large segment of the nation's 
citizenry and from inadequate diagnosis and treatment of criminal 
behavior. The studies of the social causes of crime continue to give no 
substantiation to the conclusion that capital punishment has a deter- 
rent value. 

The United Methodist Church is convinced that the nation's 
leaders should direct attention to the improvement of the total crimi- 
nal justice system and to the elimination of the social conditions which 
breed crime and cause disorder, rather than fostering a false confi- 
dence in the effectiveness of the death penalty. The use of the death 
penalty gives official sanction to a climate of violence. 

The United Methodist Church declares its opposition to the re- 
tention and use of capital punishment and urges its abolition. 

Social Principles 
(This statement is part of a larger section on crime and rehabilitation 
printed in the Social Principles of the United Methodist Church. 
1976) 

"... we oppose capital punishment and urge its elimination from 
all criminal codes." 
Board of Church and Society 
of the United Methodist Church ." 
100 Maryland Avenue. NE 
Washington, D.C. 20002 
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Statement on Capital Punishment 

Council of Bishops. November 19, 1976 

The Bishops of the United Methodist Church reaffirm the 
position of the General Conference of the United Methodist Church 
which asserts that the use of the death penalty gives official sanction 
to a climate of violence. Any government undermines its moral 
authority when it presumes upon the prerogatives of God by taking 
human life in response to criminal deeds. The offense is compounded 
when the frequently poor and relatively defenseless are those 
iltimately penalized. 

On the basis of the teachings of the Christian faith and the ideal 
of equal treatment under the law which is an integral part of our 
national heritage we appeal to the President, the President-elect, and 
all of the governors to use their power to grant clemency to those 
facing the death penalty. 

Furthermore, we call upon all members and officials of the United 
Methodist Church, lay and clergy, to petition the President, President- 
elect, and others in authority to extend clemency to all persons facing 
capital punishment. 

We further urge all fellow Americans to lend their support to 
clemency for those now facing the death penally. As we draw to the 
close of this Bicentennial year we urge the American people to partici- 
pate in acts of reconciliation between victims of tragic crimes and 
criminal offenders that we may share in the uncomparable experience 
of forgiveness and underscore the meaning of the phrase: "One nation 
under God." 
Council of Bishops 
Secretary, Bishop James K. Mathews 
100 Maryland Avenue, NE 
Washington, D.C.   20002 
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United Presbyterian Church in the I'SA 

Resolution on Capital Punishment 
Whereas, the I7lst General Assembly (1959) declared "that 

capital punishment cannot be condoned by an interpretation of the 
Bible based upon the revelation of God's love in Jesus Christ, that 
as Christians we must seek redemption of evil doers and not their 
death, and that the use of the death penalty tends to brutalize the 
society that condones it." and 

Whereas, the power of the state to kill remains in conflict with 
humane principles, and Christians in a representative democracy 
cannot isolate themselves from corporate responsibility, including 
responsibility for every execution, as well as for every victim; and 

Believing that the resumption of executions can only degrade 
and dehumanize all who participate in its process, that it is not 
necessary to any legitimate goalofthestate, and that it is incompatible 
with the basic principles of Christian faith and practice; and 

Believing that a deep reverence for human life is the best security 
of life and that a renewed belief and commitment to that precept can 
lead us to more rational and effective ways of dealing with crime and 
criminal offenders; and 

Believing that the Christian communities of the nation are facing 
an opportunity now for moral leadership in dealing with the issues and 
problems of capital punishment; 

Therefore, the 189ih General Assembly (1977): 
1. Calls upon judicatories and members of the United Presby- 

terian Church to: 
a) Work to prevent the execution of persons now under sentence 

of death and further use of the death penalty. 
b) Work against attempts to reinstate the death penalty in state 

and federal law, and where such laws exist, to work for their repeal; 
c) Work for the improvement of the justice system to make less 

radical means available for dealing with persons who are a serious 
threat to themselves and to the safety and welfare of society. 

2. Requests the agencies of the General Assembly to implement 
these recommendations through appropriate education and action 
materials and strategies, including efforts to support the enlistment 
of volunteer lawyers to assist persons facing execution, and including 
participation in and support of ecumenical and coalition programs. 
The United Presbyterian Church in the USA -^et'-A' 
475 Riverside Drive '^MMSI. 
New York. New York 10027 
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Unitarian Universalist Association 

Statement on Capital Punishment 
Adopted by the Fifth General Assembly of the Unitarian Univeralist 
Association, Hollywood, Florida on May 21, 1966 

RESOLVED: That the Unitarian Universalist Association urges 
the complete abolition of capital punishment in all United States and 
Canadian jurisdictions; and 

BE IT FURTHER RESOLVED, that the Unitarian Universalist 
Association seeks to encourage the governors of the states and the 
'"anadian cabinet to pursue a policy of commuting death sentences 

itil such time as capital punishment is abolished throughout the 
United States and Canada. 

BE IT FURTHER RESOLVED, that the Unitarian Universalist 
Association urges its member churches and fellowships to work for 
the formation of state councils affiliated with the American League 
to Abolish Capital Punishment, or work with such state councils 
where they already exist and to support the Canadian Society for the 
Abolition of the Death Penalty. 

Statement on Capital Punishment 
Adopted at  the   Thirteenth  General Assembly of the  Unitarian 
Universalist Association, New York City. June 26, 1974 

WHEREAS: At this time, even though there has been no 
execution in the United States for the past seven years, twenty-eight 
states have already passed legislation seeking to re-establish capital 
punishment, and 

WHEREAS: The act of execution of the death penalty by govern- 
ment sets an example of violence, 

BE IT RESOLVED: That the 1974 General Assembly of the Uni- 
tarian Universalist Association continues to oppose the death penalty 
in the United States and Canada, and urges all Unitarian Universal- 
ists and their local churches and fellowships to oppose any attempts 
to restore or continue it in any form. 

Unitarian Universalist Association 
25 Beacon Street 
Boston, Massachusetts  02108 
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American Kthical I nion 

Resolution on Capital Punishment 
Adopted September 17, 1976 

The American Ethical Union is unalterably opposed to capital 
punishment. The willful taking of human life is cruel and inhuman 
punishment and violates our belief in the intrinsic worth of every 
human being. It is wholly unacceptable, whether imposed to prevent 
repetition of a crime by an individual, as a deterrent to others, or 
as societal retribution. 

The American Ethical Union therefore calls for the abolition o. 
capital punishment. Where the death penalty now prevails, it urges 
state legislatures to enact statutes abolishing it. States which do not 
now impose capital punishment are strongly urged not to enact (or 
reenact) enabHng legislation. 

Further, the American Ethical Union encourages its members to 
work toward these ends in their own states. 
American Ethical Union 
2 West 64 Street 
New York, New York   10023 
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The American Jewish Committee 

Statement on Capital Punishment 
Adopted at the 66th Annual Meeting, May 6, 1972 

WHEREAS capital punishment degrades and brutalizes the 
society which practices it; and 

WHEREAS those who seek to retain the death penalty have 
failed to establish its deterrent effect or to recognize the fallibility 
of criminal justice institutions; and 

WHEREAS capital punishment has too often been discrimi- 
Htory  in  its  application  and  is  increasingly  being rejected  by 

^vilized peoples throughout the world; and 
WHEREAS we agree that the death penalty is cruel, unjust and 

incompatible with the dignity and self respect of man: 
NOW THEREFORE BE IT RESOLVED that the American 

Jewish Committee be recorded as favoring the abolition of the 
death penalty. 
TTie American Jewish Committee 
165 E. 56th Street 
New York, New York 10022 

qje 
Synagogue C ouncil of America 

Statement on Capital Punisliment 
On September 9, 1971, the six constituent agencies of the 

Synagogue Council submitted an amicus curiae brief to the U.S. 
Supreme Court asking the Court, in its consideration of four capital 
punishment cases then before it, to abolish the death penalty. 

The SCA had previously filed similar friend-of-the-court briefs 
the Supreme Court in 1969 and 1970. 

The position taken by the SCA in those briefs is outlined below; 
"All of the am/ci are opposed as a matter of principle to the impo- 

sition of the death penalty and support its abolition. Their position 
is based on their judgment as to the demands of contemporary 
American democratic standards, but also has its roots in ancient 
Jewish tradition." 
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The brief pointed out that, contrary to the common view that 
Jewish law (as an outgrowth of the Torah) favored capital punish- 
ment, in reality the rabbis shunned the death penalty and almost 
never resorted to it. It described the requirements for imposing the 
death penalty in halacha: two eyewitnesses to the act who warned 
the criminal of punishment for his action beforehand; a non- 
unanimous Sanhedrin decision, etc. And it quoted the statement in 
the Talmud that a Sanhedrin which executed a criminal once in seven 
years (Rabbi Eliezer ben Azariah said one in seventy) was a "court of 
destroyers." 

The SCA brief then dealt with the issues of the death penalty, 
"cruel and unusual punishment," and the effects of capital punish- 
ment. It quoted numerous studies to indicate that the death penalt- 
has no deterrent effect on potential criminals, and then stated th.. 
even if a deterrent effect could be demonstrated, that capital 
punishment should siill be unacceptable in current society: 

"Those who wrote and those who adopted the Eighth Amend- 
ment undoubtedly shared the common assumption that punishment 
was an effective deterrent of crime and that the more severe the pun- 
ishment the more effective it was likely to be as a deterrent. . . (But) 
they made a deliberate judgment that even deterrence of homicidal 
crimes may not be purchased at a price which violated what they 
judged to be America's standards of civilization and humaneness." 

The brief also made an extensive case for the fact that the death 
penalty had been, and inevitably would be, imposed disproportion- 
ately on the poor and on racial minorities. 

The only exception to the Synagogue Council's blanket oppo- 
sition to capital punishment which was mentioned in the brief was 
that, in framing this policy, the agencies had not addressed themselves 
to "international crimes such as genocide." 
Synagogue Council of America 
1776 Massachusetts Avenue, NW 
Washington, D.C. 20036 
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Inion of American Hebrew Congregations 

Resolution on Capital Punishment 
Unanimously adopted by the 45th Biennial General Assembly, Miami 
Beach. Fla.. Nov. 14-19. 1959 

We believe it to be the task of the Jew to bring our great spiritual 
and ethical heritage to bear upon the moral problems of contemporary 
society. One such problem, which challenges all who seek to apply 
God's will in the affairs of men, is the practice of capital punishment. 
We believe that in the light of modern scientinc knowledge and con- 
cepts of humanity, the resort to or continuation of capital punishment 

•ther by a state or by the national government is no longer morally 
justifiable. 

We believe there is no crime for which the taking of human life by 
society is justified, and that it is the obligation of society to evolve 
other methods in deaUng with crime. We pledge ourselves to join with 
like-minded Americans in trying to prevent crime by removal of its 
causes, and to foster modern methods of rehabilitation. 
Union of American Hebrew Congregations 
2027 Massachusetts Avenue, NW 
Washington, D.C. 20036 

Jtnn'^ 

npnoN3 
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Amnesty Infer national 

Declaration of Stockholm 
December II. 1977 

The Stockholm Conference on the Abolition of the Death 
Penalty, composed of more than 200 delegates and participants from 
Asia, Africa, Europe, the Middle East, North and South America and 
the Caribbean region, 
RECALLS THAT: 
— The death penalty is the ultimate cruel, inhuman and degrading 
punishment and violates the right to life. 
CONSIDERS THAT: ^ 
— The death penalty is frequently used as an instrument of repression 
against opposition, racial, ethnic, religious and underprivileged 
groups, 
— Execution is an act of violence, and violence tends to provoke 
violence, 
— The imposition and infliction of the death penalty is brutalizing 
to all who are involved in the process, 
—The death penalty has never been shown to have a special deterrent 
effect, 
^ The death penalty is increasingly taking the form of unexplained 
disappearances, extra-judicial executions and political murders, 
— Execution is irrevocable and can be inflicted on the innocent. 
AFFIRMS THAT: 
— It is the duty of the state to protect the life of all persons within its 
jurisdiction without exception, 
— Executions for the purposes of political coercion, whether by 
government agencies or others, are equally unacceptable, 
— Abolition of the death penalty is imperative for the achievement 
of declared international standards. 
DECLARES: 
— Its total and unconditional opposition to the death penalty, 
— Its condemnation of all executions, in whatever form, committet 
or condoned by governments, 
— Its commitment to work for the universal abolition of the death 
penalty. 
CALLS UPON: 
— Non-governmental organizations, both national and international, 
to work collectively and individually to provide public information 
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materials directed towards the abolition of the death penalty, 
—All governments to bring about the immediate and total abolition 
of the death penalty. 
— The United Nations unambiguously to declare that the death 
penalty is contrary to international law. 

This statement is included because many of the participants in the 
Stockholm Conference were representatives of religious bodies. 

Amnesty International 
10 South Hampton Street 
London, WC 2E-7HF 
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TESTIMONY OF HEKBT SCHWABZSCHILD, DIBECTOB OF THE CAP- 
ITAL PUNISHMENT PBOJECT OF THE AMEBICAN CIVH LIBEB- 
TIES UNION 

Mr. ScHWARzscHiLD. Thank you, Mr. Chairman. 
I shall dwell in the lirst instance, with your permission, more on 

tlie question that, it seems to me, confronts the subcommittee more 
seriously than the technicalities of whether the draftmanship in this 
bill conforms to recent Supreme Court holdings—namely, the ques- 
tion of whether the death penalty is a desirable thing for this sub- 
committee and this Congress to reenact into the Criminal Code. 

Mr. Chairman, 6 months ago, in December 1977, the Nobel-Peace- 
Prize-winning organization Amnesty International, at a conference 
held in Stockholm, Sweden, with the mianimous endorsement of 200 
delegates and participants from over 50 countries of Asia, Africa, 
Europe, the Middle East, North and South America, and the Carib- 
bean region, adopted a statement known as the Stockliolm declaration 
that I should like to enter into the record of this hearing and from 
which I want to read to you only some operative paragraphs: 

The Stockholm Conference ou the Abolition of the Death Penalty... Recalls 
That the deatli penalty is the ultimate cruel, inhuman and degrading punishment 
and violates the right to life; • * • . 

Affirms That It is the duty of the state to protect the life of all persons within 
Its jurisdiction without exception; • * • . 

Declares its total and unconditional opposition to the death penalty (and) 
Its condemuatioD of all executions in whatever form committed or condoned by 

governments, • • • (and) 
Calls upon * * * all governments to bring about the immediate and total 

abolition of the death penalty. 

Mr. Chairman, tlie civilized nations of the Earth have long since 
proceeded progressively to abolish capital pimishment. 

Mr. HYDE. Excuse me for a minute. I want to make sure I heard you 
correctly. The civilized nations have abolished capital punishment? 
By implication, this country is not civilized i 

Mr. ScHWARzscHUj). Mr. Hyde, my language was that the civilized 
nations have proceeded progressively to abolish capital punisliment. 
I do believe, in answer to the implication of your question, that the 
maintenance and reinstitution of the death penalty in the United 
States is, indeed, a sign of a less-than-f ully humane and civilized  

Mr. HYDE. Less than civilized ? 
Mr. ScuwAHzscHiLD. That's right. 
Mr. HYDE. OK. I just wanted to make sure I heard you right. 
Mr. ScHWARzscHiLD. You did. 
Mr. HYDE. Good. 
Mr. SCHWARZSCHILD. None of the countries of western Europe except 

France and Spain has used the death penalty in the last decade, and it 
is a great rarity in these two nations. In most of the European coim- 
tries, capital punishment has been constitutionally abolished. 

In Great Britain, it was abolished, except for treason, in 1971. 
Canada abolished it by act of Parliament in 1976. Even Israel, labor- 
ing under the pressures of wars and hostile commando raids, retains it 
only for the crime of genocide. 
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Indeed, among the developed countries of the world, the United 
States is in the company primarily of the Soviet Union and the 
Republic of South Africa in maintaming, indeed, reinforcing, its use 
of the death penalty as an ordinary component of the system of 
criminal justice. 

I say, Mr. Hyde, with your permission, that that, indeed, is not 
terribly civilized company for this country to keep. 

Mr. HYDE. How about the area Idi Amin is from. Do they have 
capital pimislmient there ? You didn't mention that, and I wondered 
about Uganda. 

Mr. ScHWARZsCHiLD. I didn't mention that, but I said the developed 
and civilized coimtries of the world. 

Mr. HYDE. Excluding South Africa ? 
Mr. ScHWARzscHiLD. And I leave it to your judgment whether one 

or another country is civilized. 
I suspect if we took some of the actions with which we are familiar 

in the country of Uganda, indeed, we might ask very serious questions 
about the degree of civilization. 

Mr. HYDE. Since we are into that in tliis discussion, is it your opinion 
capital punishment is OK for genocide ? 

Mr. ScHWARzscHiu). No, we are opposed absolutely. 
Mr. HYDE. And to that extent Israel  
Mr. ScHWAKzscHiLD. I havo said proceeding progressively. 
Mr. HYDE. Proceeding progressively to abolish capital punishment 

for genocide? 
Mr. SoHWARzscHiLD. It has abolished it for every crime except geno- 

cide. I think that is a long step in abolition. And if your subcommittee 
would recommend this action to the Congress, it would be a mark of 
civilization. 

Mr, HYDE. And insofar as Israel does not move to abolish capital 
punishment for every crime as brutal and inhumane, to that extent is 
not moving toward full civilization ? 

Mr. ScHWARZ8CHii.D. That was not my feeling, but some of Israel's 
outstanding moral and political leaders, even as that statute was 
adopted and even at the one single time when that country has applied 
the death penalty—namely the Eichman case—voices were heard from 
the moral and political leadership within Israel that the death penalty 
should not apply. 

Mr. HYDE. I take it, however, you feel abortion is a mark of extreme 
civilization as your organization does. 

Mr. ScHWARZSCHiLD. Mr. Hyde, I am not competent to deal with 
that at the moment. I think the questions are not by any means entirely 
analogous. 

Mr. HYDE. I thought I heard you say "the right to life." 
Mr. ScHWARzscHiLD. And I will deal with that issue at any appro- 

priate time if the chairman would give me leave to discuss that. 
Mr. HYDE. Forgive my interruptions. Continue. 
Mr. ScHWARzscniLn. That's perfectly all right. 
My distinguished colleague Prof. Hugo Adam Bedau will deal with 

many of the central issues underlying enlightened and concerned 
opposition to the death penalty. You know the classic arguments 
about the merits of the tieiith penalty: It is dubious nn<l unproved 
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value as a deterrent to violent crime; The arbitrariness and mistakes in- 
evitable in any system of justice instituted and administered by falli- 
ble human beings; the persistent and ineradicable discrimination on 
grounds of race, class, and sex in its administration in our coimtry's 
histoi-y—including the present time; the dcgi-ading and hurtful im- 
pulse toward retribution and revenge that it expresses; the barbarous- 
ness of its process—whether by burning at the stake, by hanging from 
the gallows, by frying in the electric chair, by suffocating m the gas 
chamber, by sliooting at the hand of a firing squad, or by lethal 
injection with a eohnology designed to heal and save lives ratlier than 
to kill people; and even the deeply distorting and costly effect the 
death penalty has upon the administration of the courts, upon law en- 
forcement, and upon the penal institutions of the country. 

Let me, therefore, concentrate my remarks ui)on a few selected issues 
about which much unclarity exists in the public mind, in the media, and 
even in many legislative chambers. 

I want to discuss these issues in the context of the evident support 
of public opinion for the reintroduction of capital punishment m the 
country. Let me be candid about that. 

For the past few years, public opinion polls, whether national or 
regional, have tended to reflect a substantial majority of the American 
people affirming their support for the death penalty, to the level of be- 
tween 65 percent and 75 percent—enough to make many an elected 
official surrender his or her religious or moral principles against capi- 
tal punishment. 

As little as 20 years ago, the polls reflected almost precisely the 
opposite distribution of views in tne counti-y. It is not hard, however, 
to infer what has turned the American people back toward support of 
so atavistic and demonstrably useless a criminal sanction. 

The causes are: (a) the rising rates of violent crime in the past two 
decades, (b) the increasing panic about the rising crime rate, together 
with the justified, as well as sometimes exaggerated, fear for the safety 
of lives and property, (c) the understandable reaction to a terrible 
series of assassinations and attempted assassinations of our national 
leaders and other prominent personalities, (d) the rise of international 
terrorism, including aircraft hijackings and the murder of prominent 
political and business leaders as well as the random political killings 
of innocent victims, (e) many years of the effective discontinuation of 
capital punishment and the ensuing remoteness from actual experience 
of its horrors, and finally (f) a largely subliminal, but sometimes al- 
most articulated, racism that attributes most violent criminality to the 
minority community, that knows quite well that the poor and the black 
are most often the subjects of the death penalty, and that thinks that's 
just the way it ought to be. 

What, then, are the rational answers to this series of partly under- 
standable and partly quite impermissible misconceptions in the Ameri- 
can public ? 

It is true that violent crime lias risen sharply in the past two decades, 
but to begin with, it has l)een abundantly demonstrated by social re- 
rearch that the nvaliability of the death penalty has no effect what- 
soever upon the rate of violent crime; to the contrary, there is some 
scientific evidence thai doalli scnionces imposed and carried out may. 
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for peculiar reasons of social and psychic pathology, be an incentive 
to further acts of violence in the country. 

Furthermore, while the rates of most major, violent felonies have 
been rising—most probably by reason of increased urbanization, social 
mobility, economic distress, and the like—the rate of non-negligent 
homicide has been rising at a rate slower than that of the other major 
felonies, and non-negligent homicide is, of course, the only crime for 
which the death penalty lias been declared constiutionally permissible 
by the Supreme Court. 

The crisis in violent crime, such as it is, has therefore been least 
acute in the area of homicide. Indeed, in the past 3 years, the murder 
rate in this country has actually been declining. 

Third, there is the appalling number of about 20,000 non-negligent 
homicides in this country per year. But we would have to return to the 
condition of the mid-1950 s to execute as many as 100 persons per year, 
and even that would constitute only 1 in every 200 murderers. 

In other woi-ds, we have always picked quit© arbitrarily a tiny 
handful of people among those convicted of murder to be executed, 
not those who have committed the most heinous, the most revolting, 
the most destructive murders, but always the poor, the black, the 
friendless, the life's losers, those without competent, private attorneys, 
the illiterate, those despised or ignored by the community for i-easons 
having nothing to do with their crime. 

Of all murderers 99^,^ percent were never executed. And the deter- 
rent value, which vei-y likely does not exist at all in any case, is reduced 
fco invisibility by the overwhelming likelihood that one will not be 
caught, or not be prosecuted, or not be tried on a capital charge, 
or not be convicted, or not be sentenced to death, or have the con- 
viction or the sentence reversed on appeal, or have one's sentence 
commuted. 

And if we took the other course and eliminated those high chances 
of not being executed, but rather carried out the death penalty for 
every murder, then we should be executing 400 persons per week, 
every week of the month, every month of the year. And that, Mr. 
Chairman, should strike even the most ardent supporters of the death 
penalty as a bloodbath, not as a civilized system of criminal justice. 

On the second point, a.ssassinations and terrorisms are well known 
to be underterrable by the threat of the death penalty. They are acts 
of political desperation or political insanity, always committed by 
people who are at least willing, if indeed not eager, to be martyrs to 
their cause. Nor would executing terrorists be a preventive against 
the subsequent taking of hostages for the purpose of setting political 
assassins or terrorists free. 

Because there would, of course, be a considerable interval of time 
between arrest and execution, at least for the purpose of trial and 
the accompanying processes of law, and during that time, their fellow 
activitists, fellow terrorists, would have a far more urgent incentive 
for taking hostages, since not onlv the freedom, but the very lives 
of their arrested and sentenced colleagiies would be at stake. 

I^t me only respectfully add that distinguished fellow citizens of 
ours who have suffered terrible sadness in their lives at the hands 
of assassins, such as Senator Edward Kennedy and Ms. Ooretta King, 
arecommitte opponents of the death penalty. 
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On the issue of the long moratorium and an unfamiliarity of the 

community as to what the issues are, there has been only one execu- 
tion in the United States since 1967—tliat of Gary Mark Gilmore— 
by a volunteer firing squad in Utah on January 17, 1977. Gilmore's 
execution troubled the public conscience less than it might have other- 
wise because of his own detennination to die. 

The public and perhaps the legislators of our States and in the 
Congress, have forgotten in a decade tliat was virtually without 
executions, what sort of demoralizing and brutalizing spectacle execu- 
tions are. There are now enough people on death row m the country 
to stage one execution each and every single day for more than a 
year, to say nothing of the other people who are liable to be sentenced 
to deatli during that same period. 

We will agam know the details of men crazed with fear, screaming 
like wounded animals, being dragged from the cell, against their des- 
perate resistance, strapped into the electric chair, voicnng their bowels 
ajid bladder, being burned alive, almost breaking the restraints from 
the impact of the high voltage, with their eyeballs popping out of their 
sockets, the smell of their burning flesli in the nostrils of the witnesses. 

Mr. HYDB. Mr. Chairman, may I ask the witness a question? 
Mr. ScHWARzscHiLD. By all means. 
Mr. HYDE. DO you have any recordings of the screams of the 

victims of the Manson case ? Do you know that a man named Speck 
murdered seven nurses? "WTiat about their screams and their bleeding? 
You are only talking about the murderers, the killers, and the brutal- 
izers of innocent lives. You haven't had a word to say about their 
victims. 

Mr. SciiwARzscHiLD. No, sir, I am as conscious as you of the pain 
and sufferings and the tragedy of those murders. 

Mr. HYDE. I didnt hear you speaking of that. 
Mr. ScHWARZscHiij>. A^ e are not speaking of the murdered, but of 

people convicted. That's my task. 
Mr. HYDE. We are speaking of the expression of society's outrage 

of the ultimate crime which is the taking of innocent life brutally, 
and eyes popping out and blood spilling, innocent blood, not guilty 
blood. 

Mr. SciiwARzscHiLD. And you propose to do the same thing to other 
human beings. And I say to you. Mr. Hvde, it is we and not you, who 
are concerned about the ghastliness of killing. Because you are willing 
to have it done under law, and we are not willing to have it done 
under any circumstances. 

Mr. HYDE. Let me ask you a question. You mentioned a moral 
policy issue. Are you taking a moral stand on this issue ? 

Mr. SciiWARZsciiiLD. Of course, I am. 
Mr. HYDE. You are saying the posture, the present posture, on be- 

half of the American Civil Liberties Union—and I really want this 
written uji—is on morality ? 

Mr. ScHWAnzscHTLD. It is on morality and on constitutional law. 
Mr. HYDK. That is interesting because your agency is suing in New 

York on the basis that those of us who" think that the unborn is a 
liuman life, is a moral position and, hence, in violation of the first 
amendment. It is interesting to hear you use moral arguments on 
behalf of murderers. I think that is fascinating. 
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Mr. ScHWARZscHiLD. Moral views, religious views; your familiarity 
with our position on constitutional ri^lits is less than complete. 

Mr. HYDE. Then, you are citing all tliese religious groups here as a 
purely make weight, not religious arguments on l)elialf of murderers? 

Mr. ScHWARzscHiLD. I am citing the support of the religious com- 
munity in this country against the death penalty as evidence of the fact 
there are morally concerned and bioad spectra in our society that agree 
with our position and not with yours. 

Mr. HYDE. Fine. Thank you. 
Mr. ScHWARzsciiiu). You're welcome. 
These reports will go around the world, as did the reports of the 

execution of Gary Mark Gilmore last year, and will not ennoble the 
image of the United States of America as the defender of lunnan rights 
and decency in a world that has largely given up the death penalty as 
archaic. 

No one in this committee surely is guilty of the shoddiest of all im- 
pulses toward capital punishment—namely, the sense that white, mid- 
dle-class people, irrespective of their crime, in fact hardly ever get 
sentenced to death and in such an extremely lure case are virtually 
never executed. 

You, Mr. Chairman and members, and I and probably everyone in 
this liearing room are in fact absolutelv imniime, no matter what ghast- 
ly crime we might commit, from the likelihood of being executed for 
it. The penalty of death is imposed almost entirely upon members of 
what the distinguished social psychologist Kenneth B. Clark has re- 
ferred to as "the lower status elements of American society." 

Blacks have always constituted a dramatically disproportionate 
number of persons executed in tlie United States, far beyond their 
share of capital crimes. And even as we sit here today, they represent 
half of the more than 500 persons on the death rows of our State 
prisons. 

Indeed, not only the race of the criminal is directly proportional to 
the likelihood of his being sentenced to death and executed, but the 
race of the victim of the crime as well. 

The large majority of criminal homicides are still disasters between 
people who have some previous connection with each other, and mur- 
der is therefore, still largely an intraracial event—that is, black on 
black, or white on white. 

Yet, while half the people under sentence of death right now are 
black, showing egregious discrimination on the grounds of the race 
of the murderer, about 8.5 percent of their victims were white. 

In other words, it is fai- more likely to get the murderer into the 
electric chair or the gas chamber if he has killed a white pereon than 
if he had killed a black person, quite irrespective of his own race. 

I say "he" in this context for good reason. The death penalty is 
also highly discriminatory on grounds of sex. Of the 380 death-row 
inmates in the country today, only two are women. And even they are 
far more likely objects of execution commutation of their death 
sentences than their male counterparts. 

In sum, the public is deeply uninformed about the real social facts 
of the death penalty and is responding to the seemingly insoluble 
problem of crime by a retreat to the hope that an even more severe 
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criminal penalty will stem the tide of violence. But it will not. We 
do not know what will. 

Judges and lawyei-s do not know, philosophers and criminologists 
don't, not even civil libertarians or legislators know the answer. If 
any of us did, we would have long since accomplished our purpose 
of reducing crmie to the irreducible minimum. 

iJut legislators are not, therefore, entitled to suborn illusory solu- 
tions merely because they would garaer widespread, though unin- 
formed public approval, m order to signal to the electorate tliat they 
are tough on crime. Capital punishment does not deal with crime in 
any useful fashion, and, in tact, deludes the public into an entirely 
false sense of greater security about that complex social problem. 

The death penalty is a legislative way of avoiding, rather than 
dealhig with, the problem of crime, and the American public will 
come to learn this very dramatically and tragically, if the Congress 
should unwisely enact the bill before you today. 

Two final words about public support for the death penalty. 
There are strong indications that the public in great numbers, 

answers in the affirmative when asked whether they support capital 
punishment because they want a death penalty law on the books in the 
hope that this threat will deter crinunals from committing violent 
crimes. 

Many, perhaps most, of the people who support the enactment of 
tlie death penalty, do not want executions and would be horrified at 
being asked to sentence a living human being to a premeditated, cere- 
monial, legally sanctioned killing. 

They want deterrence, not electrocutions; prevention, not lethal 
injections; safety, not firing squads. But a re-enactment by tliis Con- 
gress of a Federal death penalty statute will give them at best only 
electrocutions, or lethal injections, or firing squads, but neither de- 
terrence, nor crime prevention, nor safety from violence. 

Mr. Chairman, the question before the country and before the Con- 
gress ultimately is whether it is the right of the State with premedita- 
tion, with the long foreknowledge of the victim, under color of law, 
in the name of all of us, with great ceremony, and to the approval of 
many angry people in our land, to kill a fellow citizen, a fellow 
human being, to do that which we utterly condemn, which we utterly 
abhor in him for having done ? 

Mr. WIGGINS. Sir, hasn't that question been independently answered ? 
Mr. ScuwARzscHiij). Which question ? 
Mr. WIGGINS. The one you just posed. You said, "The (][uestion 

before the country is," and you stated the proposition. But is it not a 
fact that the power to do so lias been definitively stated by the Supreme 
Court? 

Mr. SciiwARzscHiu). The Supreme Court has said that the Consti- 
tution in its view makes the death penalty under certain procedures 
and for certain crimes permissible, but it has neither said that this is 
a compelling inference from the Constitution—you are certainly not 
obligated to enact the death penalty statute—nor has it advised you 
wliether that is an advisable or useful thing for the society to have. 

Mr. WIGGINS. Indeed, I agree with all of those statements, but let 
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us proceed from the proposition on which we agree, the power to do 
so exists under the Constitution. 

Mr. ScHARzscHiLD. Yes. 
Mr. WIGGINS. AS presently construed, given the proper procedures. 

All right. 
Mr. ScHWiVRzscHUD. What does the death penalty, after all, say to 

the American people and to our children ? That killing is all right if 
the right people do it, and think they have a good enough reason for 
doing his destructive deed. That is the rationale of every pathologi- 
cal murderer walking the street. He thinks he is the right person to 
do it, and has a good reason for doing his destructive deed. How can 
a thoughtful and sensible person justify killing people who kill 
people to teach them killing is wrong? How can you avert your eyes 
from the obvious—that the death penalty, and that executions, in all 
their bloody and terrible reality only aggravate the deplorable at- 
mosphere of violence, the disrespect for life, the brutalization of our- 
selves that we need to overcome ? 

If the death penalty were shown, or even could be shown, to be 
socially necessary or even useful, I would personally still have a deep 
objection to it. But those who argue for its re-enactment have not and 
cannot meet the burden or proving its necessity or usefulness. 

At the very least, before you kill a human being under law, do you 
not have to be absolutely certain that you are doing the right thing? 
But how can you be sure that the criminal justice system has worked 
with absolute accuracy in designating this single person to be the 
guilty one, that this single person is the one that should be killed, 
that killing him is the absolutely right thing to do ? 

You cannot be sure because human judgment and human institutions 
are demonstrably fallible. And you cannot kill a man when you are not 
absolutely sure. You can—indeed, sometimes you must—make sure 
that he is incapacitated from repeating his crime, and we can obviously 
accomplish that by ways other than kilMng him. 

And while there is fallibility there also—that is to say, in imprison- 
ment—death is different. It is final, irreversible, barbarous, brutalizing 
to all who come into account with it. Thnt is a verv hurtful model for 
the United States to play in the world. It is a very hurtful model for a 
democratic and free Government to play for its people. 

Capital punishment, Mr. Chairman, has a long, dishonorable and 
racist history in our country. 

I might just indicate, for example, that the State of South Carolina, 
in the 50 years it used the electric chair, between 1012 and 1962, elec- 
trocuted 238 men and 2 women of whom 195. or over 80 percent, were 
black; 45 out of that, I believe, were white. 

Capital punishment fell increasingly into disuse in the middle 
decades of this century. In the lO.^O's the total numl)er of executions fell 
below 100 per year, by 1961 to under .50, by 1965 to under 10. 

In 1967, we stopped executions altocrether. Tlie moratorium on ex- 
ecutions lasted from June 2, 1967, until January 17, 1977, the date of 
the execution by a Utah vohmteer firing squad of Gary Mark Gilmorc. 
It was in effect imposed by the courts who were persuaded that no one 
should actually go to his or her death at the hands of the executioner 
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until the U.S. Supreme Court would have an opportunity to declare 
whetlier the death penalty was constitutional or not. 

As Mr. Wiggins has observed, Mr. Chairman, the Supreme Court, 
in the sequence of cases tliat the previous witness adumbrated for you, 
has held that under certain conditions for certain crimes, it is constitu- 
tionally permissible. 

L?t me turn then, for a few concluding moments, to questions tliat 
arise from H.R. 13360. 

To begin wit]), as you youi-selves are aware, the present bill specifies 
no substantive crimes for which the deatli penalty may be imposed by 
the procedures set forth in it. And tlie membei-s of your subcommittee, 
Mr. Chairman, cannot know the appi-opriateness of the institution of 
capital punisliment for one crime or another in the Constitution of 
merely a procedural revision in the Rules of Criminal Procedure. 

For all anyone knows, these procc<lui-cs designed to confomi to the 
principles laid down by the Supreme Court in its recent decisions may- 
revive tlie death penalty for evcrv offense in the United States Code, 
whether or not that is useful, justified, or constitutionally permissible. 

We have a series of concerns about the language of this bill which I 
would like to refer to only very briefly. They are not very thoroughly 
prepared because we only had tlie opixirtunity since Monday morning— 
after this testimony was prepared—to examine the bill in detail. It 
had not been available to us before then. 

It seems to us, for example, tliat in rule 63 at page 4, in subsection 
(b) (1), in which it is provided tliat the jury may recommend the im- 
Eosition of the sentence of death only if every member of a juiy finds 

eyond a reasonable doubt that the defendant intended that the life of 
any person be taken and that any person did die as a direct result of the 
offense—that that still makes possible the death sentence for a person 
who may have had an intent to take a life, but that particular life was 
not taken. 

And it seems to us that the language, at least, ought to require the 
specific intent of the defendant at bar to take the life that ulimately 
was taken. 

So the language, it seems to us, should read that the jury may recom- 
mend the sentence of death if it finds beyond a reasonabU doubt that 
the defendant specifically intended that the life of the person killed 
be taken and tliat that person did die as the direct result of the offense. 

Otherwise, you may have a situation in which indeed some life was 
taken or the defendant had the criminal intent to take a life, but the 
life of that person that he intended to take was not taken, and someone 
else took someone else's life unrelated to this defandant's actions in 
the general context of that felony. And that would make the death 
penalty then inappropriate. 

It seems to me m very likely violation of some of the language of 
the Lockeit' and Bell • decisions that the Supreme Court handed down 
2 weeks ago this past Monday. 

Mr. WIGGINS. YOU would, I take it, eliminate from the death penalty, 
if we are to have one—I recognize your overall postition—nil of the 
felony murder situations in which a life may have been taken, but not 
specifically intended to be taken by the defendant who risks the death 
penalty ? 

I 46 Law Week 4981 (July 3. 1978). 
• 46 Law Week 4995 (July 3.1978). 
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Mr. ScHWARzscHiLD. Yes, sir. And there is language in the Lockett 
decision which requires niens rea; that is, the criminal intent to take 
life. 

Mr. WIGGINS. But not in the majority opinion. 
Mr. ScHWARZscHiLD. Well, there really were only plurality opin- 

ions, again, in that set of decisions, as there have been m the previous 
Gregg' and Furman * decisions. So, as Ms. Lawton said to you, it is at 
times very difficult to say precisely what the Supreme Court expects 
legislators to do in order to conform procedures to its intent. 

Yes, it seems to us at the very least that the language of these rules 
ought to require that the defendant at bar intended to take the life 
that was taken and took that life, rather than sparing the prosecution 
the burden of proving intent for the homicide and laying the ground 
for the possibility that the death penalty may be imposed upon some- 
one who did not mtend to take the life of the person that was actually 
killed. 

Mr. WIGGINS. I certainly share many of your reservations about the 
propriety of the death penalty being authorized at all, and at least in 
some felony murder situations where it is now authorized. And I share 
many of the misgivings stated by minority of the Court in Lockett 
where the defendant in Lockett was with a woman, I believe. 

Mr. ScHWARzscHiLD. Ycs, she was Sandra Lockett. 
Mr. WIGGINS. Had the penalty imposed by reason of her peripheral 

participation in the event rather than the direct taking of lire. 
Mr. ScHWARzscHiLD. Yes. 
Mr. WIGGINS. I worry a bit if I yield to tliat temptation whether or 

not in the kind of gross case that everybody recognizes, genocide, 
whether we are going to get the official wlio largely was in charge of 
it, ordered and directed the commission of mass crimes amounting to 
genocide, did in fact become a personal participant to the extent of 
taking the life. 

I don't know what the record was on Eichman, for example, in terms 
of whether he in fact himself killed anyone. But I think it is hardly 
beside the point as to whether he did if you subscribe to the notion that 
the genocide is within the range of crimes of which the death penalty 
might be appropriate. 

Mr. ScHWARzsciiiLD. Well, it happens I don't, Mr. Wiggins, as you 
probably know. At the same time, it is tnie, of course, that we are not 
writing your bill to make genocide a criminal offense. 

I suspect that that should be done by provisions other than changing 
the Rules of Criminal Procedure. 

I think there is a distinction to be made in the context of felony 
murder between the trigger person and the non-trigger person. And 
there are, of course, rasidual problems even if one grants that the trig- 
ger person is more obviously someone upon whom a greater penalty 
might appropriately fall than the mere participantof a felony in which 
the death resulted without that person having been responsible for 
the killing. 

• Onm v. Qeorqia. 42S IT S. 153 (1976*. 
^Furman v. Oeorgin, 408 U.S. 238 (1972). 
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I agree there are distinctions which one needs to analyze, but we be- 
lieve in none of them is the death penalty appropriate. But the dis- 
tinction you made is a significant and appropriate one. 

We believe in rule 6l{b) (3), there ought to be some standards of 
weighing the proportional weight of the aggravating and mitigating 
circumstances to be found. And it seems to us the jury ought to be at 
least required to find the outweighing of the aggravating over the 
mitigating circumstances beyond a reasonable doubt. 

That is to say, there is no standard set fortli in this bill for the proc- 
ess of the jury's weighing such aggravating and such mitigating cir- 
cumstances. It simply says they shall determine which predominates 
without giving them a standard by what the degree of predominance 
needs to be ana does not give them a requirement for making that find- 
ing beyond a reasonable doubt. 

Those seem to me to be defects in the language of this bill. 
In rule 64 on page 5, in the aggravating circumstances section of 

these rules, we have difficulty in imderstanding in (a)(1) at page 5, 
line 19 and the following, how a jury can find that the defendant has 
been convicted of committing more than one offense against the United 
States under circumstances that would permit a sentence of death. 
These circumstances are so sophisticatedly defined here and the jury 
would in effect have to relitigate those prior convictions in the light 
of subsequent Supreme Court decisions on the substantive crimes for 
which the death penalty may lie. Even assuming it was the sort of 
crime for which the Supreme Court has said the death penalty may be 
imposed, the jury would have to determine the circumstances that 
would permit a sentence of death under these rules. 

That would seem to us to require in effect a relitigation of the aggra- 
vating and mitigating circumstances of that earlier case in the light 
of a record which is not before them and in the light of testimony to 
which they have no access. 

Mr. WIGGINS. SO that I understand the point you are making, which 
is a valid one, if the defendant before the Court had been previously 
convicted i>rB-Furman under a statute which would not survive pre- 
Furman, even though that State provided for the death penalty, you 
would say he had not been convicited under circumstances which would 
permit the sentence of death ? 

Mr. ScHWARZscinu). Yes, sir. In fact, I might go further. There are 
really two subcategories of the problem. 

This language does not make clear whether the offense of which he 
had been previously convicted is punishable by the death penalty now 
or was punishable by the death penalty then. That is to say: A pre- 
Coker^ nonhomicidal rape for which the death penalty is now no 
longer constitutionally permissible, but was then—is that a previous 
offense against the United States of the sort tliat would permit the 
penalty of death ? The language does not make that clear. 

The requirement that the jury find that it was an offense against 
the United States "under circumstances that would permit the sentence 
of death," seems to us to require the reconsideration in the light of all 
these proposed procedures of the circumstances of that earlier crime 
for which he has been convicted to determine whether those were cir- 

> Oolttr v. GFcorffto, 483 U.S. 584 (1077). 
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cumstances that would today permit the imposition of the sentence of 
death. 

That seems to be a paradoxical and probably an intolerable and un- 
meetable burden upon the jury. 

Mr. WIGGINS. But I reco^ize the point that you are making, and 
perhaps it is in the nature of a technical objection that has merit, and 
maybe we should deal with it. 

But we shouldn't lose sight of what we are doing here. We are talk- 
ing about aggravating circumstances. 

Mr. ScHWARzsciiiLD. Yes. 
Mr. WIGGINS. And I would think that the fact that a defendant now 

before the court had been proven to have taken lives previously, what- 
ever the penalty might be for that, is certainly fairly characterized as 
an aggravating circumstance. 

Mr. ScHWARzscHiLD. It is certainly something that the court is en- 
titled to take into consideration in sentences, yes. 

Mr. WIGGINS. That's all this deals with. It allows consideration of 
that fact. 

Mr. ScHWARzscHiij). It seems to us at the veiy least, it phrases it 
poorly and will give rise to considerable difficulty m jury consideration 
of whether that particular previous Federal offense constitutes an 
aggrevating circumstance within the meaning of these rules. 

And that is the only point for the moment that I address myself to. 
Mr. MANN. Would you comment on why it should be limited to 

crimes against the United States ? 
Mr. ScHWARzscHiLD. Mr. Chairman, with your permission, I would 

rather not since I am, as you know, an opponent of the death penalty 
in all conditions. I didn't write this language, and I am not inclined 
to make it wider. 

We are concerned about being as meticulous as we can in providing 
the greatest possible process for defendants. 

We are concerned at page 6 also with respect to murder for hire, 
either by the payor or payee, in sections (3) and (4) of the aggravated 
circumstances elements. In section (4), page 6, line 3, where the lan- 
guage is "The defendant paid another or promised another anything 
of pecuniary value to commit the offense," this might give rise to the 
paradoxical situation where the payor who is here the defendant nt 
bar—not the person who committed the crime, but the person who paid 
someone else to commit it—may have paid someone to commit the 
crime, but the crime was committed by a third party unrelated to this 
offense. 

In other words, it seems to us the language might more carefully be 
drafted to say that the defendant paid or promised anything of pe- 
cuniary value to the perpetrator in order to induce him to commit the 
offense. 

In other words, we have to establish the relationship between the 
payment and the inducement to commit the offense by the perpetrator 
rather than by someone else, which this language, it seems to us, leaves 
open. 

If I paid X to kill Y. person V might come along and kill Y, and 
still I am the person who paid someone to kill the person who was 
ultimately killed, but did not induce that person to kill him. Someone 
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else took it \ipon himself to do so. That seems to us simply a fault in 
the logical analysis of the language here, not perhaps a very major 
element of the problem. 

Section (5), which tracks some previous language in the Federal 
Criminal Code and is perhaps a variant of Senator McClellan's death 
penalty bill on the Senate side, seems to us for all that to constitute a 
fundamentally irrational way of determining who constitutes a high 
Government official and what sorts of person of what standing in the 
Government by the very nature of their status constitute an aggravat- 
ing offense for having been killed by tlie defendant. 

Here, you have the President and the Vice President of the United 
States or their successors or the elected-but-not-yet-seated officials, 
and any Member of Congress. But it is not an aggravating offense to 
kill the Chief Justice of the United States or a Member of the Supreme 
Court or a Member of the Federal court of appeals or district courts 
or Cabinet members or a whole variety of other distinguished men 
and women in public life. 

I am not suggesting that you ought to expand this list of who con- 
stitutes high Government officials. There is no rational way of deciding 
that the status of the victim of a homicide inherently makes that homi- 
cide a crime more egregious than another crime. 

There is no list you can come up with that would satisfy the demands 
of rationality and logic in the definition of aggravating circumstances. 
If I were a Member of Congress, I might also include myself, as 
you have done in the section, but it seems to me really ironic and un- 
persuasive to cite only the President and Vice President and Members 
of Congress. There are obviously a great many other officials in this 
Government and in public and political life, to say nothing of private 
life, whose lives are before man and God as valuable as those listed 
here. 

Section 8 of this part of the aggravating circumstances on the top 
of page 7 says, "The offense was committed by a person with a sub- 
stantial record of prior convictions for serious assaultive offenses." 

That language is not limited to Federal offenses, but it does raise 
serious questions of a different order. What "a substantial record" is 
is obviously a very vague prescription. AVhat "serious offenses" are, is 
perhaps almost equally as vague. They might be a history of barroom 
brawls which are not pleasant and perhaps ought not to go unpunished 
but might not appropriately lay the foundation for the imposition of 
the death penalty in this case. 

The language is intended, one would guess, to include States' con- 
victions for .serious offenses. Yet the definition of what constitutes a 
serious offense in the jurisdictions of the .'iO States varies enormously; 
defendants for such assaultive offenses, in many cases misdemeanors 
imder State law, did not have a right to have attorneys represent them 
until 1972. 

This language strikes us as so vague as to open up a very dangerous 
proclivity to cite any previous conviction for assaultive offenses as an 
aggravating circumstance, giving rise to the death penalty for this 
defendant. 

The Supreme Court of Georgia in a recent case has held language 
very similar to this in the Georgia law unconstitutional on grounds of 
vagueness. 
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Mr. ScHWARzscHiLc. In rule 65 at page 7, the mitigating circum- 
stances, subsection (2) at line 17, and perhaps also subsection (3) at 
line 22, the omission of the influence of drugs and alcohol and great 
emotional stress is very serious. Very commonly in criminal procedure 
such matters do give rise at least to the inference of diminished capac- 
ity and a kind of inner duress which ought to contitute a mitigating 
circumstance in a situation where the imposition of a life sentence or 
the death penalty depends upon that finding. 

Mr. WIGGINS. Well, mitigating circumstances are open ended. We 
might well just substitute (10) which says, "Any other circumstances," 
consistent with Lockett and not undertake to specify any. 

The omission of one is hardly fatal when it is clearly within the 
power of the defendant to tender it. 

Mr. ScHWARzscHiLD. It could, of course, be literally fatal, but aside 
from that, thase specifications of mitigating circumstances direct the 
jury's attention to certain elements in the defendant's character and 
history and the circumstances of the crime that they are enjoined 
specifically to take into account. 

True, they are free to take into account other things which strike 
them as being in mitigation. But so long as you are taking the trouble 
to call the jury's attention to certain specific aspects of that defen- 
dant's character and history it seems to us both orderly and appro- 
priate to c^ll their attention not only to a general diminished capacity 
to appreciate the wrongfulness of his conduct or conform his conduct 
to the requirements of law, but to specify some of the elements that 
go into that. 

One of the reasons for urging this one is that a finding of drug 
addiction or alcoholism on the part of an offender or the influence of 
alcohol ujwn the commission of an act strikes some juries as being a 
mitigating and other juries as being an aggravating circumstance. 

The intent clearly is to make mitigating circumstances relatively 
broad and rational and to include, for the sake of orderliness and 
rationality, things such as drug addiction, influence of alcohol, or 
great emotional stress. 

Mr. WIGGINS. The penalty trial envisioned by this amendment of 
the rule, the jury will have to be instructed. 

Mr. ScHWARzscniLD. Yes. 
Mr. WIGGINS. And I suppose that a court on its own motion might 

instruct the lury in the language of the statute, but I think most likely, 
the instructions on mitigation will track the evidence offered by the 
defendant, and the instructions will l>e probably proposed by the 
defendant. 

In other words, there will be no attention called to conduct by the 
court in mitigation unless the evidence is there for the jury to consider. 
If there is no drug in the case, for example, I doubt whether or not an 
instruction relative to diminished capacity with regard to drugs would 
have any l^earing in the case. 

The only point I make, then, is you are talking about unduly calling 
matters to the attention of the jury because they are listed here. And T 
am not so sure the jury is going to have this statute or rule read to them, 
but rather instructions will be read which are fashioned and tailored 
to the evidence in the ca.se of mitigation offered by the defendant. 



84 

Mr. ScHWARzscHiLD. Ycs, sir, I would agree witli that, but that 
there may be ambiguous or unclear evidence of the use of alcohol by the 
defendant prior to the commission of the crime which would make it 
appropriate, then, for the defense to request instructions and the court 
to give instructions that one of the statutory specific mitigjiting circum- 
stances that the jury is entitled to take into consideration is the influ- 
ence of alcohol upon the defendant in the commission of that felony. 

With resjject to the 10th mitigating circumstance here enumerated, 
we have a good deal of difficulty with the language of that very broad 
and welcome mitigating circumstances now evidently required by the 
Supreme Court in the light of the Lockett case. What we are talking 
about here, after all, is what constitutes a mitigating offense at the 
time of the sentencing hearing, the time of the second stage proceeding 
in this trial. 

But to say that it shall constitute a mitigating offense  
Mr. MANN. If you will wait a minute, the subconunittee has been 

requested to permit coverage of the hearing by means of film. Pursu- 
ant to rule V of the Conunittee Rules of Procedure, permission to do 
so will be granted unless there is objection. 

Is there objection ? 
Without objection, such coverage is permitted. 
You may proceed. 
Mr. ScHWARzscHiLi). At the stage at which these mitigating circum- 

stances became relevant, it is after all impossible for the defense to 
know what will be deemed appropriate by the jury. The language of 
this segment i*eads, "Any other circumstances deemed appropriate by 
the jury." There might be objection, for example, from the prosecu- 
tion, conc<^ivably sustained by the coui-t, that something submitted for 
the consideration of the jury as a mitigating circumstance is not to be 
properly received because it has not been deemed appropriate by the 
jury. It cannot be known at that stage of the hearmg what the jury 
will deem appropriate. 

Mr. WIGGINS. Confusing evidence and weight to be attached to evi- 
dence with the ultimate conclusion to be found by the finder of fact. 

This in no way limits the defendant introduction of any evidence 
which he deems to be relevant on the is.sue of mitigation, but the ulti- 
mate detemiination by the jury is one made whether it is appropriate. 

Indeed, the defendant can use that classic illustration that he is an 
orplian by reason of a homicide against his parent. 

I wouldn't attach much weight to that, but there is no limitation on 
his right to introduce that as an argument in mitigation. 

Mr. ScHWARzscHELD. I think that is clearly the intent of this 
language. 

Mr. WIGGINS. Yes. 
Mr. ScHWARzscHiLD. I merely want to submit that it may be puzzling 

to defense ooimsel to introduce evidence in mitigation other than the 
ones specified in .sections (1) through (9) herein. 

When it comes to section (10), he is in effect expected to determine 
ahead of time what may be considered appropriate by the jury. And 
perhaps a rephrasing of this ojien ended mitigating circumstance 
might correct that problem. 

You look as though I had not made myself clear. Perhaps I didn't. 
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If your counsel can review that, perhaps we could chat about that 
and maybe he will see that point. 

Mr. WIGGINS. Factors which, if believed and accepted by the jury 
under appropriate standard are mitigating circumstances. And No. 
(10) is the catchall. 

Now, it in no way inhibits the right of defendant's counsel to intro- 
duce evidence. I distinguish that from what may be accepted as true. 

Mr. ScHWARzscHiLD. I Understand that, Mr. Wiggins. Of course, 
we welcome that intent and, indeed, I believe that the Lockett decision 
now requires that mitigating circumstancas be as open ended as that. 

Mr. WIGGINS. Sure. 
Mr. ScHWARzscHrLD. Finally, with i-espect to specific language, at 

page 13 in your proposed amendment to the Federal Rules of Appel- 
late Procedure, page 13, rule 49, line 12, subsection (e) : 

The court of appeals shall state in writing the reasons for Its disposition of 
the review of the sentence and shall include In its decision a reference to those 
similar cases which it took Into consideration in determining whether the sent- 
ence of death is excessive or disproportionate. 

Aside from minor detail, I would suggest to you that a Court of Ap- 
peals cannot know, until there is a fairly substantial record of other 
capital cases built up, how it may compare similar cases with respect 
to the excessiveness or disproportionateness of the sentence of death. 
Wlien it comes to its first i-eview of a death penalty, what can it com- 
pare that particular case with ? One of the ways that can be facilitated 
IS the imposition of a moratorium for a period of time, 10 years, x 
years, or until a sufficient backlog of cases is built up so that tlie Court 
of Appeals might have a pool of cases to compare against each other 
with respect to excessiveness and proportionality. 

I have here a good many other editorial and linguistic and to some 
extent legal details which I think it might be inappropriate to trouble 
with now. If you care to have me submit them in a memorandum to you 
subsequent to this hearing. I shall be glad to do. 

Though let me conclude, Mr. Chairman, by saying that there are a 
great many dispositive reasons wliy we believe that this subcommittee 
and the ltou.se of Representatives should not adopt H.R. 13360. In 
addition to the points made by other witneases and the few matters I 
liave examined here this morning, we could deal in greater detail with 
the arguments about the cost of lifetime incarceration as again.st the 
costs of maintaining the death penalty. We could speak at length about 
the i-easons why every major religious denomination and group in 
America committedly opposes tlic death penalty, and why we believe 
the death {penalty is not u.sef ul and permissible in a humane, decent so- 
ciety. 

We therefore, call upon you, Mr. Chainnan and Members, in the in- 
terests of the good name of our country and in the cause of luiman de- 
cency to vote down this and other death penalty provisions and defeat 
any attempt legally to reenact sanctioned killing into our already 
troubled society. 

Thank you, Mr. Chairman. 
Mr. MANN. Thank you. 
Mr. Wiggins, do you have a question? 
Mr. WIGGINS. Just a few comments. 
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I never take exception to anyone who stronpfly holds a point of view 
and advocates even excessively sometimes. I think that is part of the 
nilcs of the game. ^\jid we certainly have much experience here in the 
House of Representatives with that. 

I do think, however, personally, that your comments are excessive 
in indicting this society, a society that tolerates death penalty under 
any circumstances, as being motivated by a spirit of racism. But let's 
put that to one side. This is where we are at the moment. 

The Federal code is replete with references to the penalty of death 
as being an authorized sentence. This conunittee didn't enact that code, 
but we are charged with ivsponsibility of revising it. And the options 
would appear to be: 

1. To remove all reference to the death penalty to, in effect, accept 
your ix>sition, and recommend that to the House and to the Congress. 

That does not happen to represent, I think, the majority view of this 
subconuiiittec. Antl I think it is fair to say it probably does not repre- 
sent the majority view of the Congress and would be a futile imder- 
taking. 

A second alternative is to simply reenact and track existing law in 
whicli the death {Kmalty is mentioned, knowing fully it is an elusory 
penalty because there are not in place constitutional procedures for the 
imix>sition of that death penalty. 

I think that is not an intellectually correct posture to take, especially 
by a gioup of lawj'ei-s charged with resiwnsibility of making recom- 
mendations for the c<xle. If we accept as a given for the moment that 
this Congress wishes to retain in the arsenal of weapons that it may 
deploy for certain offenses the death penalty, then I think it is incum- 
l)ent upon us to see that that judgment is capable of implementation. 

There has been, as you know, especially know, a revolution in the law 
since Furman. It is still evolving. I don't think we know the final 
answer yet on some (|uestions given the kind of plurality of things— 
for exami>Ie, given tlie most recent expression in Lockett. 

And because of that, we may not know precisely what to do. But 
our effort here is insofar as we can track the law as we believe it to 
exist and to give meaning to this conscious judgment on the part of 
Congj-ess that the death i)enalty should l)e retained. 

Now, that is the task that we are doing. I recognize, and I can iden- 
tify with your idea that the best way to deal with tliis problem is to do 
nothing and, therefore, leave on the l)ooks several elusory punishments. 
But I for one don't agree that that is intellectually honest. 

We can take a {wsition on whether there should be a death penalty, 
and I personally for one am prcpai-e<l to say that, yes, there should be, 
but under the most, narrow of circumstances maybe even far nanx>wer 
than the Supreme Coui't has enimciated, but I cannot at this moment 
take the position that it should be withdrawn from the power of 
government. 

I think I speak for all of the members of the committee, and I believe 
work, and your comments paiticularly with respect to efficiencies in 
some of the pi-ovisior^ arc vei-y helpful. 

I think I speak for all of the members of the committee, and I believe 
the Congress, that we have no intention to unleash a bloodbath in this 
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country. And the experience of the last 10 or 15 years, I don't think is 
going to bo significantly changed when jurors are confronted with 
mitigating circumstances as they should be, which will hopefully deal 
with some of the egregious historical circumstances that you cite in 
your testimony. 

Mr. ScHWARzscHiLD. Mr. Wiggins, I do respect that, of course. And 
we, therefore, devoted a significant amoimt of effort and even time this 
morning to analyzing the specifics of this bill rather tlian merely in- 
veighing against it. 

If my comments were excessive, this is due to the fact that we believe 
the death ]>enalty to be excessive. I am quite convinced of the honesty 
and integrity of your assurance that you have not intention to unleash 
a bloodlmth. But I do submit to you, sir, that the model that the U.S. 
Congress plays for 50 or more other jurisdictions of this country with 
respect to what constitutes appi-opriatc punishment is a very, very 
important one. 

In fact, by and large, the death penalty has, of course, been a matter 
of State law. Certainly executions have been incomparablv more nu- 
merous under State law than Federal law in our country. The role the 
Congress plays in the i-eenactment of the death penalty is to a large 
extent only a model. And in the States it may indeed come to a blood- 
bath. 

Before the Lockett decision, there were in excess of 500 people under 
sentence of death in this country. Tlie Lockett decision and some other 
accompanying decisions lield unconstitutional the Ohio and sustained 
the unconstitutionality of the Arizona, Pennsylvania, and part of the 
New York State statutes. Now that number has been reducetl to about 
380 or so. 

But there are )>eople bein<r sentenced to death every month of the 
year. And at some point executions may begin in far great numbers. 
A substantial nmnlwr of executions mav lie in our immediate futura 
And as time after time someone is executed in this country, it will, in- 
deed, appear to the world to be a sustained bloodbath in this country. 

That does not make me happy, as I am sure it does not make you 
haopy. 

Mr. WiooiNs. There is no doubt when the court confronted squarely 
eighth amendment issues in deciding it was within the power of gov- 
ernment under any circumstances to take the life, it had to accept the 
consequences of that decision that some lives would inevitably be tak- 
en. And I think that is inevitable from that decision. 

Far from the Federal Government Ijeing the model, we have literal- 
ly done nothing Tpoiii-Fnrmnn. wliereas many, if not most, of the States 
have undertaken a review of their death penalty statutes, and some 
adopted the grossly irrational point of view of mandatory death sen- 
tences which was brought on by estrange argument, of people-protec- 
tion argument, by some who really opposed the death penalty. 

But we indeed might be writing a model .statute. And if in fact we 
do a good job, I hope it woiild be a model statute. But the truth is we 
are reacting to State experiment more than we are takine the bit and 
running with it here. We are looking at those statutes which have been 
fashioned by State legislatures and which are sustained as our model. 



88 

Mr. ScHWARzsciiiLD. You quite rightly say, that the U.S. Supreme 
Coui-t must be conscious of the fact that, far more than merely writing 
words on paper, they were, indeed, ultimately going to cause executions 
to take place in this country. 

I would remind you of precisely the same responsibility in your 
hands: You are not writing abstract statutes but you are now deciding 
whether some fellow human being of ours is going to be put to death 
in our name at our hands. 

Mr. MANN. Mr. Gudger ? 
Mr. GmxiER. Mr. Chairman, I think I will waive at this time. 
Mr. MANN. Mr. Hyde? 
Mr. HYDE. Thank you. 
Mr. Schwarzschild, I have been reading your excellent statement, 

and I mean that because I am going to use this in another context. Quite 
often, you showed gieat respect for life. And you talk about arrogat- 
ing God-like authority, who shall live and who shall die. And I Tike 
that. 

But I also note a strong citation of religious authority in your state- 
ment. Let me read it to you. 

"* * * the virtually unanimous voices of the religious community of 
nur land should guide your actions on this matter." Do you mean that? 

Mr. ScnwARzcHiu>. Would you remind me, sir, on what page? 
Mr. HYDE. I am sorry, they are not numbered. 
Mr. SCHWARZSCHILD. They are under the staple. I apologize for 

getting the staple in the wrong place. 
Mr. HYDE. All right, let's see if I can find it. 
Starting on the third line from the top, "the virtually unanimous 

voices of the religious community of our land." Then, you interject, 
"our leading thinkers and social analysts, in unison with enlightened 
opinion for hundreds, perhaps thousands, of years should guide your 
actions on this matter." 

Now, my question is: Do you really mean that the virtually unani- 
mous voices of the religious community of our land should guide our 
actions on this matter ? 

Mr. SCHWARZSCHILD. The introductory phrase is, "In the absence 
of a showing of social usefulness or necessity," which seem to us funda- 
mental to any criminal sanction. 

In the absence of these, or so long as you consider that matter un- 
settled or unresolved, it seems to us appropriate to say that the re- 
ligious community, social analysts, philosophers, criminologists, and 
jurors, have for many decades, indeed for hundreds of years, argued 
against the appropriateness of capital punishment. 

Mr. HYDE. And we should pay attention to the religious community's 
views on this issue ? That is my question. 

Mr. SCHWARZSCHILD. Yes, I think vou should. 
Mr. HYDE. Good. Because that is what you have said. 
Now. turning to page 13, so strongly do you feel that the view of 

the religious community on this issue of human life, so strongly do 
you feel that is important, that you say, and I quote: 

We could speak at length about the reasons why every maior religious denomi- 
nation and group in America, I think you mean, committedly opposes tlie death 
penalty. 
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Then, you go farther and say: 
With your permission, I should like to give you and to enter into the record of 

this hearing a booklet entitled, "Capital Punishment: What the Religious Com- 
munity Says," a compilation of the policy statements of all the major religious 
bodies of the country, recently recompiled by the National Interreligious Task 
Force on Criminal Justice • • • 

et cetera, et cetera. 
So you really strongly think that Members of Congress should pay 

attention to what the religious community says on this issue. And I 
assume on other issues, and be guided by it. Isn't that your testimony? 

Mr. ScHWARzscHJLD. You do not exjject me, Mr. Hyde, to be un- 
aware of the entirely tmrelated matter into which you are trying to 
draw my comments here. 

I suggest to you that the question of women's right to abortion and 
the attitude of the religious community is not entirely parallel to the 
unanimity with which the religious community speaks to the issue of 
the death penalty. 

Neither the Supreme Court of the United States nor the Congress 
nor the religious community is always necessarily right. In this in- 
stance, we believe that the policy resolutions of the major denomina- 
tional bodies in our society are well founded and are worthy of your 
attention. 

You are obviously empowered and entitled to ignore them, just as 
we are entitled and empowered to disagree with them in other matters. 

Mr. HYDE. You know the point I am making? 
Mr. ScHWARzscHiLD. Yes, I do. 
Mr. HYDE. And in my humble opinion, you are dancing around it. 

The point is you will cite religious authority when it is with you, but 
you will say it is a violation of the separation of church and State 
when it isn't with you. And I would like the ACLU to make its mind 
up. 

Do we listen to religion or blot it out of our mind ? Is it OK in the 
death penalty, but where abortion is concerned, we are breeching the 
wall ? What is your position on that issue ? 

Mr. ScHWARZscHiij). Our position is that the death penalty is in- 
appropriate on constitutional grounds and moral grounds and legal 
grounds. 

Mr. HYDE. And religious grounds ? 
Mr. ScHWARzscHiLD. The religious community agrees with our 

judgement, agrees with the conclusion that we arrive at on the death 
penalty. 

Mr. HYDE. That's right. 
Mr. SCHWARZSCHILD. It is our position that the Congress is not em- 

powered under the Constitution, under the first amendment, to enact 
laws merely in order to satisfy religious requirements. 

Mr. HYDE. But on questions of human life, on questions of life and 
death, whether it is the death penalty or whether it is abortion, we are 
entitled to listen to and  

Mr. ScHWAEZscHiLD. You are always entitled to listen to everybody. 
Mr. HYDE. Be guided by. OK, listen to the next part of my question. 
Mr. SCHWARZSCHILD. Yes, sir. 
Mr. HYDE. And be influenced by. And would you urge this issue, 

guided by the religious community, right ? 



90 

Mr. ScHWARzscHiu). No, sir. 
Mr. HYDE. Oh,no? 
Mr. ScnwARzsciiiiJ>. I tliink we merely request that you receive our 

judgment about the constitutionality and the social and legal appro- 
priateness of enacting the death penalty. We believe there is no such 
appropriateness and no such usefulness. It is entirely consistent that 
the religious comnumity agrees with us on that point; that we dis- 
agree with some elements in the religious community on other matters 
should not surprise you. 

Mr. IIYDK. Sir, there is a fundamental question here, and you are 
making a distinction l)etween alwrtion and capital punishment. And 
I am saying to you the position your organization asserts in the dis- 
trict court in Brooklyn is that a religious view of the nature of human 
life is wrong, and it is a violation. 

Well, sir, the language of your testimony is that the first of Govern- 
ment is being used to impose a religious view of when life begins on a 
secular society. 

Mr. ScHWARzscHiu). The religious community opposes murder. Do 
you really believe the ACLU would come to you and say, "On those 
grounds, you may not enact a State law against murder"? 

No, sir. We say tliat the legislature is not entitled to enact merely 
religious considerations into the criminal law. And that is not the case 
in the opposition to the death penalty. 

Mr. HYDE. I say it is a fa.scinating commentary on the intellectual 
honesty and consistency of the ACLU that you cite religious authori- 
ty that you urge that we l>e guided by religious authority, when it 
is with you on this issue, but it is contrarj' to the Constitution to be 
guided by religious authority when it is against, you on the issue. 

I say that is a fascinating commentary' on intellectual honesty. 
Mr. ScHWARzscHiLD. Well, sir, I regard the intellectual honesty of 

the ACLU as highly as I do any member of this subcommittee. 
I am not particularly a specialist in that aspect of our organiza- 

tion's affairs, but on the issue with which you are concerned, we 
say that the legislature is not entitled to enact merely religious 
doctrine into the Criminal Code. 

Tiiat is not the question before us with respect to the death penalty. 
Here, we merely cite the religious community as being in support 
of the constitutional and moral conclusions we arrive at. 

Mr. HYDE. We are entitled to listen to it. and you would say. "be 
guided by it." Isn't that what you say in your statement on page 9 ? 

Mr. ScHWARzscHiLD. Yes. 
Mr. HYDE. Thank you. 
I have no further questions. 
Mr. JL\NN. Mr. Evans ? 
Mr. EVANS. Yes, sir, Mr. Chairman, I would like to ask a couple of 

questions. 
I notice in this pamnhlet that you havp friven us—T wanted to find 

out if you agree with the statement contained on pace 15, arguing 
against the death penalty, that the fear of capital punishment has no 
proven value as a deterrent to criminal beha\-ior. Do you agree with 
that statement ? 
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Mr. ScHWARzscHiLD. Sir, may I trouble you to tell me aeain where 
that is? Page 15? 

Mr. EVANS. Page 15 of the Capital Pmiishment, arguments against 
it. What the religious community says. 

Mr. ScHWARzscHiLD. Page 15. The first paragraph is No. 5 on that 
page? 

Mr. EVANS. Yes. And one of the reasons listed against caiptal punish- 
ment is the fear of capital punisliment has no proven value as a 
deterrent to criminal behavior. 

Mr. ScHWARzscHiLD. Yes, sir. 
Mr. EVANS. YOU are aware of cases in which a person kills another 

person, is convicted, escapes from jail and kills again. Would you 
agree that capital punishment is a deterrent to that particular 
individual? 

Mr. ScHWARzscHiu). Obviously, it has not been. 
Mr. EVANS. If he were given capital punishment, then he would not 

be at liberty to kill again, would he ? 
Mr. ScHWARzsciiiu). With respect, Mr. Evans, I suggest to you in 

the context of someone whom we have executed, the issue of deter- 
rence becomes not only moot but a bit of sick humor. You have in- 
capacitated Mr. Gilmore from committing another murder, but you 
have hardly deterred him. 

Mr. EVANS. But if the ACLU is so interested in human life, what 
about these individuals that go on killing, and killing, and killing 
again? Do they have no justice? Is there no justice for these innocent 
victims ? 

Mr. SCHWARZSCHILD. What has happened to them is an unspeak- 
able tragedy and one which we abhor and condemn precisely as much 
as you do. And the way to prevent that particular person from com- 
mitting the crime again, if he has the propensity and intent to do 
that, is to confine him in a place where he can't do that. 

Mr. EVANS. What about the situations where they escape from 
places. We have no place on Earth— 

Mr. ScHWARzscHiij). The only \vay to make sure someone you have 
confined is not going to commit another murder is sentence every 
criminal to death and execute every one of them. 

Mr. EVANS. Well, there might'be a deterrent in that. We haven't 
done that. 

Mr. ScHWARzscHiU). I submit, Mr. Chairman, that humor about 
killing is not quite appropriate in this hearing. 

Mr. EVANS. That is not humor. If this jrentleman thinks I am mak- 
ing a joke, then he misinterprets me altogether. 

Mr. MANN. Mr. Evans is from Georgia, and it is interesting to note, 
not as a matter of humor, but a matter of realitv, that in the last 21 
months, there have been nine murders in the Atlanta Penitentiary. 
It happened in 17 months, but I think thev have been free of it 
2 or 3 months. I visited there a few weeks ago just to try to imderstand 
the situation. 

Thut raises another aspect of what punishment can deter when yon 
have people under those situations. 

Mr. SCHWARZSCHILD. Yes, it does, and a very serious one. It also 
rai'^es. of course, the question of the competency of Georgia prison 
officials. 
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Mr. MANN. A Federalpenitentiary. 
Mr. EVANS. This is a federal penitentiary. 
I appreciate the slur on Georgia, sir. 
Mr. ScHWARzscHiLD. It was not a slur on Georgia; it responds to 

a question which the chairman raised. 
Mr. EVANS. I am very serious about whether or not we should have 

capital punishment. And I have been on both sides of the issue during 
a period of time since I have been in political life. And more and 
more in noticing where we are going by virtue of people getting 
out and committing murders, again which occurred in Virgmia within 
the last 3 or 4 weeks. 

I raise the serious question as to whether or not capital punishment 
is not necessary to protect the public. And that is what I am con- 
cerned with doing. 

Mr. ScHWAKzscHiLD. Of course, and rightly so. And so are we, Mr. 
Evans. 

The fact is that recidivism among murderers is extremely rare. Mr. 
Bedau, who will testify before you later in this hearing, will address 
himself to the social and statistical findings in that area. 

As appalling and as tragic as the incident is that you cite now, it is 
extremely rare historically. The only way to make sure that a prisoner 
will never again commit a crime is to execute everyone of them. This 
is something no criminal justice code and no legislature would prob- 
ably entertain. 

Mr. EVANS. You are an attorney ? 
Mr. ScHWARzscHiLD. No, I am not, sir. 
Mr. EVANS. You are not; just with ACLU. 
Well, my concern is this; that there are different types of cases, and 

there are cases in which a person is killed in a crime of passion, a 
family member. And I agree with you that the chances that this will 
occur again with that individual are highly unlikely. But there are 
other types of murders in which  

Mr. SCHWARZSCHILD. Of course. 
Mr. EVANS [continuing]. A person deliberately with no passion 

involved, cold-bloodedly kills, and the commission of other crimes. 
And I see a distinction in those cases. 

And I am wondering if you do not see the possibility of making a 
determination in a court of law that this person is likely to kill again 
if he has the opportunity ? 

Mr. ScHWARzscHiU). Right. And if so, then you deprive them of 
their opportunity. And you have ways of doing that other than killing 
him. 

Mr. EVANS. I don't tliink we do. I think we have got the situation 
not only in the Atlanta Federal prison, but other Federal and State 
prisons in whicli that person will kill inside the penitentiary or out- 
side the penitentiarj'. And I think in those instances, there are methods 
of determining that that person has forfeited the right to live based 
upon the danger to society in the event he ever has the opportunity 
to kill again. 

Now, do you disagree that if we can reach a standard in which we 
can determine which individuals are of that nature that capital punish- 
ment should be imposed ? 



Mr. ScHWARzscHiLD. I do not believe social and psychological ex- 
perts have arrived at a reliable way of predicting the future criminal 
propensities of anyone. They do that within certain limits of reliabil- 
ity. And they will make mistakes. And the mistakes then will come to 
haunt them. If a person escapes or is even paroled and commits an- 
other violent crime, their judgment is found faulty. 

But I cannot believe that the Bureau of Prisons of the United States 
or State prison officials in Georgia or New York or elsewhere will 
come to you and testify that they are incapable of incapacitating from 
committmg another murder persons who are under 24-hour super- 
vision behind bars, in cells in which they are not in the company of 
other people, are at any time subject to search at will and are living 
under conditions in which it is easily feasible to prevent their commit- 
ting another homicide. 

I just cannot believe that they will testify to their own incompetence. 
You can hold them to those standards of competence. 

Mr. EVANS. I agree, they will not testify to it, but I don't agi'ee I will 
believe that they are competent to do what you say. 

Mr. ScHWARzscHiLD. Sir, then you agree that my comment was not 
a slur on the State of Georgia, and certainly not intended as such, but 
merely a comment on the fact that we are entitled to hold our agents 
in the Bureau of Prisons or in the State prison systems to a standard 
of care of their prisoners which prevents their committing other homi- 
cidal crimes in their institutions. 

That is not a very onerous task. That seems to be quite fundamental 
to their obligations. 

Mr. EVANS. But I think the question I am more asking than the 
prison system is: Are there not certain crimes committed under certain 
conditions which give us a good indication that that person would 
commit crimes of the same nature, again if he had the opportunity? 

Mr. ScHWARZsciiiLD. Yes. 
Mr. EVANS. NOW, that is the question that is the basis for which I 

would agree that we should have capital punishment. 
Mr. ScHWARzscHiLD. That is the basis on which we would agree that 

you are not only entitled but obligated to take every measure short of 
killing that pei-son to prevent his committing another crime. 

Mr. EVANS. Well, I think we agree on the conditions; we just don't 
agree on the end result. 

Mr. SciiwARzscHiLD. Precisely. 
Mr. EVANS. Thank you, Mr. Chairman. 
Mr. GuDGER. Mr. Chairman, a parliamentary inquiry now that this 

line of questioning has terminated. And that is this: Isn't it the func- 
tion of this committee in this series of hearings to determine what is 
to be our statutory approach to dealing with a postconviction situation 
in a capital punishment case rather than to deal with the question of 
whether or not the committee is going to approve or disapprove capital 
punishment? 

Mr. MANN. The bill pending before the committee is a procedural 
matter to determine whether or not the U.S. Criminal Code should 
provide for a viable method of implementing such death penalties as 
the Congress may detennine should apply to any specific crimes. 
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I don't think we can narrowly construe that function. But that is 

the purpose of the bill. 
Mr. GuDGER. I wondered whether or not we were going to consider 

that it was within the scope of the committees concerns to address the 
question of capital punishment per se. It seems to me the statute has 
already passed. Tlie question now .seems to me to be to implement it to 
meet the test of the recent decisions. 

Mr. MANX. That's exactly correct. However, the passage of this 
legislation will necessarily trigger the decisions on specific crimes as 
to wiiich it might apply. 

Mr. GuDOER. Thank you, sir. 
Mr. MANN. Thank you so much, Mr. Schwarzschild. 
Mr. SCHWARZSCHILD. Thank you, Mr. Chairman. 
Mr. MANN. Our next witness is the Most Reverend Ernest L. Unter- 

koefler, Bishop of Charleston, S.C. Bishop Unterkoefler is testifying 
today on behalf of the U.S. Catholic Conference. I know the Bishop 
and am pleased that he has taken the time to appear before us today. 

Bishop Unterkoefler is accompanied by Dr. Barbara Stoltz, a mem- 
ber of the staff of the U.S. Catholic Conference, and by Dr. Francis 
Butler of the U.S. Catholic Conference staff. 

Dr. Stolz has previously appeared before us on the criminal code 
legislation, and we are happy to welcome her back again. 

Bishop Unterkoefler has submitted a prepared statement on behalf 
of the U.S. Catholic Conference. And without objection, it will be 
made a part of our record. 

It is a pleasure to welcome you, Bishop, and Dr. Stolz and Dr. But- 
ler. You may proceed as you wish. 

[The prepared statement of Bishop Unterkoefler follows:] 

STATEMENT OP MOST REV. EBNEST L. UNTERKOEFLER, BISHOP OF CHARIXSTON, ON 
BERAIJ- OF THE U.S. CATHOLIC CONFERENCE 

Mr. Chairman, members of the Sulx-ommittee, I am Bishop Ernest Unterkoefler, 
Bishop of Charleston, S.C. Today. I am testifying on behalf of the United States 
Catholic Conference (USOC), the national level action agency of the American 
Catholic Bishops. With me are Msgr. Francis J. Lally and Dr. Barbara Stolz of 
the Conference staff. We appreciate this opportunity to appear before you in 
order to comment on H.R. 13360, a bill to establish procedures for the imposition 
of a death penalty in certain federal criminal cases. 

While capital punishment remains the subject of much legal debate, we must 
never lose sight of the fact that it involves profound moral and religious ques- 
tions. As religious leaders and pastors, we come before you today to address this 
issue in the context of the value and dignity of human life. 

We recognize that H.R. 13360 is an attempt to create procedures for the im- 
position of the death penalty in cases where such punishment is already author- 
ized by federal law, but which cannot be implemented because existing procedures 
for imposition do not conform to the constitutional guidelines set forth by the 
U.S. Supreme Court in recent cases. Yet, pas.sage of this bill will In fact mean 
the reinstitutlon of the practice of capital punishment at the federal level. While 
the prevalence of violent crime in our society underscores the need for effective 
measures to prevent crime and to assure a swift and certain response to criminal 
acts, we believe that effective and humane alternatives can be developed without 
resorting to such simplistic and atavistic practices as capital punishment. 

The Catholic Bishops of the United States have been deeply troubled by the 
weakening of concern for the sanctity of human life. This phenomenon is ob- 
servable in the unhealthy shift in national actions and attentions from the poor, 
the continued acceptance of racism and sexism, the support for abortion as well 
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as the growing advocacy for the death x)enalty. In response to these societal 
developments and out of a commitment to social Justice, the Catholic Bishops of 
the United States in 1974 declared their opposition to the death penalty. 

Since that time, many of my fellow bishops have spolien out individually on 
this issue through various means, including pastoral letters, policy statements, 
testimony before state legislatures and before Congress. Bishops from such 
diverse parts of our country as Tennessee. Illinois, Maryland and Texas have 
testified before or communicated to state legislatures their opposition to proposed 
legislation to relnstitute the death penalty. 

(At the national level, the U.S. Catholic Conference has addressed this issue 
on a number of occasions. In 1977, the then President of the National Conference 
of Catholic Bishops, Archbishop Joseph L. Bernardin, stated that "a return to 
the use of capital punishment can only lead to further erosion of respect for life 
and to the Increased brutalization of our society." A Community Responte to 
Crime, a policy statement issued this year by the Bishops' Committee on Social 
Development and World Peace, concludes that: "The critical question for the 
Christian is how can we best foster respect for life, preserve the dignity of the 
human person and manifest the redemptive message of Christ. We do not believe 
that more deaths is the response to the question." During the present session of 
Congress, the USCC articulated its opi>osition to S. 1382, the death penalty bill 
now pending in the Senate. Most recently. Bishop J. Francis Stafford, Auxiliary 
of Baltimore, testifying before this Subcommittee on the proposed criminal code 
reform legislation, underscored our specific opposition to the death penalty 
provisions permitting the use of capital punishment for other oCTenses. 

I myself have spoken out on this issue on a number of occasions. My own 
opposition to the death penalty has l)een reenforced by my personal experience 
as a cjiaplain in a Virginia prison. I accompanied six men to the electric chair. 
I can assure the Subcommittee that capital punishment is brutal and inhumane. 
It is also final. Judicial error which leads to the execution of an innocent person 
can never be rectified. 

I firmly believe that rehabilitation, even of murderers, is possible. Our belief 
In Christ's message of redemption and restoration compels us to seek, even for 
those who have taken a life, the opportunity for the personal transaction of 
penitence, restoration and a new beginning which is at the heart of the Christian 
struggle for salvation. The death penalty eliminates this possibility. 

Many legislators feel that there Is growing public support for the use of 
capital punishment. Even if this is the case, we have a responsibility to assess 
all the available data and to refiect on the consequences of our actions in ap- 
proaching so serious an issue. One hears It said that capital punishment Is an 
effective deterrent to crime, but the empirical evidence leaves us with more 
questions than answers. Certainly, capital punishment does contribute to the 
level of violence In our society. There Is also the question of discrimination. 
H.R. 13360 attempts to address the practices permitting discrimination on the 
basis of race and class that the Supreme Court condemned In the 1972 Furman 
decision. Simply altering procedures, however, cannot eradicate the discrimina- 
tory imposition of the death penalty because such technical changes cannot 
eradicate the root causes of discrimination. Finally, some support capital pun- 
ishment as a form of retribution. Yet, executing the offender helps neither the 
victim nor the victim's survivors. 

The question before us should be this: how do we best preserve the human 
life and dignity of all persons, while at the same time ensuring respect for law 
and the protection of society. We are at a time in our history when we have 
the knowledge to address more effectively many human and social problems. If 
we apply this expertise, tempered by compassion, to the problem of violent 
crime. I believe that we can find and develop an approach which is more con- 
sistent with a vision of respect for all human life. Such a response will better 
protect the rights of all persons. 

In conclusion, I would urge the Subcommittee to oppose further action on H.R. 
13360, a bill which would, in effect, relnstitute a federal death penalty. Rather, 
I would hope that the Subcommittee would in Its efforts to address the problem 
of violent crime, seek alternatives which exemplify a deep commitment to the 
intrinsic value and sacredness of human life. 

I thank you for this opportunity to appear before you and I would be happy 
to respond to any questions. 
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TESTIMONY OF BISHOP EKNEST L. TJNTEHKOEFLEK, BISHOP OF 
CHARLESTON, S.C, ACCOMPANIES BT BABBAILA STOLZ, PH. S., 
AND FRANCIS BUTLER, PH. D. 

Bishop UNTERKOEFLER. Thank you very much, Congressman Mann. 
Mr. Chairman and members of the subcommittee, I am Bishop 

Ernest Unterkoefler, bishop of Charleston, S.C. My Roman Catholic 
jurisdiction covers the entire State of South Carolina. 

We are deeply grateful to the committee for the invitation to come 
to represent our thinking on this very crucial question for your com- 
mittee and for the Congress. 

Today, I am testifying on behalf of the U.S. Catholic Conference, 
popularly known as USCC, the national level action agency of the 
American Catholic Bishops. AVith me are Dr. Stolz and Dr. Frank 
Butler of the conference staff. We deeply appreciate this opportunity 
to appear before you esteemed subcommittee members in order to com- 
ment on H.R. 13360, a bill as we understand to establish procedures 
for the imposition of the death penalty in certain Federal criminal 
cases. 

While capital punishment remains the subject of much legal debate, 
we must never lose sight of the fact that it involves profound moral 
and religious questions. As religious leadei-s and as a pastor and with 
my associates, we come before you today to address this is.sue in the 
context of the value and dignity of human life. 

We recognize that H.R. 13360 is an attempt to create procedures foi) 
the imposition of the death i)enalty in cases where such punishment 
is already authorized by Federal law, but which cannot be imple- 
mented because existing procedures for imposition do not conform 
to the constitutional guidelines set forth by the U.S. Supreme Court 
in recent cases. 

Yet, passage of the bill will, in fact, mean the reinstitution of the 
practice of capital punishment at the Federal level. 

While the prevalence of violent crime in our society underscores the 
need for effective measures to prevent crime and to assure a swift and 
certain response to criminal acts, we believe that effective and humane 
alternatives can be developed without resorting to such simplistic and 
in our view atavistic practices as capital punishment. 

The Catholic Bishops of the United States have been deeply 
troubled by the weakening of concern for the sanctity of human life 
from the womb to the tomb. This phenomenon is observable in the 
unhealthy shift in national actions and attentions from the poor, the 
continued acceptance of racism and .sexism, the support for abortion as 
well as the growing advocacy for the death penatly. 

In response to these societal developments and out of a commitment 
to social justice, the Catholic Bishops of the United States in 1974 
declared their opposition to the death penalty. 

Since that time, many of my fellow bishops have spoken out indi- 
vidually on this issue through various means, including pastoral let- 
tere, policy statements, testimony before State legislatures and before 
Congi-ess. Bishops from such diverse parts of our country as Tennes- 
see, Illinois, Maryland, and Texas, et cetera, have testified before or 
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communicated to State legislatures their opposition to proposed legis- 
lation to reinstitute tlie death penalty. I have done so myself in 
South Carolina. 

At the national level, the U.S. Catholic Conference has addressed 
this issue on a number of occasions. In 1977, the then president of the 
National Conference of Catholic Bishops, Archbishop Joseph L. Ber- 
nardin, bom in South Carolina—mother still there—stated that: 

A retnm to the use of capital punishment can only lead to further erosion 
of respect for life and to the increased brutalization of our society. 

A community response to crime, a policy statement issued this 
year by the Bishops' Committee on Social Development and World 
Peace, concludes that: 

The critical question for the Christian is how can we best foster respect for 
life, preserve the dignity of the human person and manifest the redemptive 
message of Christ? We do not believe that more deaths is the response to the 
question. 

During the present session of Congress, the USCC articulated 
its opposition to S. 1382, the death penalty bill now pending in the 
Senate. Most recently. Bishop J. Francis Stafford, auxiliary of Balti- 
more, testifying before this subcommittee on the proposed criminal 
code reform legislation, underscored our specific opposition to the 
death penalty provisions in that bill as well as any efforts to include 
additional provisions permitting the use of capital punishment for 
other offenses. 

I, myself, have spoken out on this issue on a number of occasions. My 
own opposition to the death penalty has been rccnforced by my per- 
sonal experience as a chaplain in the Virginia prison for 3 years. 
I accompanied six men to the electric chair. I was closer to them than I 
am to you at this moment at that moment, the moment of their death. 
And I can assure the subcommittee that capital punishment is brutal 
in the present situation and inhumane. 

It is also final. Judicial error which leads to the execution of an in- 
nocent person can never be rectified. And as far as I know, before God 
and my dialog with an individual, that is what happened in one in- 
stance in my experience. 

I firmly believe that rehabilitation, even of murderers, is possible. 
Our belief in Christ's message of redemption and restoration compels 
us to seek, even for those who have taken a life, the opportunity for the 
personal transaction of penitence, restoration, and a new beginning 
which is at the heart of the Christian struggle for salvation. The death 
penalty eliminates this possibility. 

Many legislators feel that there is growing public support for the 
use of capital punishment. Even if this is the case, we have a responsi- 
bility to assess all the available data and to reflect on the consequences 
of our actions in approaching so serious an issue. 

One hears it said that capital punishment is an effective deterrent to 
crime, but the empirical evidence leaves us with more questions than 
answers. Certainly, capital punishment does contribute to the level of 
violence in our society. 

There is also the question of discrimination. H.R. l.'i.'^fiO attempts 
to address the practices permitting discrimination on the basis of race 
and class that the Supreme Court condemned in the 1972 Furman 
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decision. Simply altering procedures, however, cannot eradicate the 
discriminatory imposition of the death penalty because such technical 
changes cannot era!aicate the root causes of discrimination. 

Finally, some support capital punishment as a form of retribution. 
Yet, executing the offender helps neither the victim nor the victim's 
survivors. 

The question before us should be this: how do we best preserve the 
human life and dignity of all persons while at the same time insuring 
respect for law and the protection of society? We are at a time in 
our history when we liave the knowledge to address more effectively, 
many human and social problems. If we apply this expertise, 
tempered by compassion, to the problem of violent crime, I believe that 
we can find and develop an approach which is more consistent with a 
vision of respect for all human life. Such a response will better protect 
the rights of all persons. 

In conclusion, Iwould like to urge the subcommittee to oppose fur- 
ther action on H.R. 13360, a bill which would, in effect, remstitute a 
Federal death penalty. Kather, I would hope that the subcommittee 
would in its efforts to address the problem of violent crime, seek al- 
ternatives which exemplify a deep commitment to the intrinsic value 
and sacredness of human life. 

Gentlemen, esteemed Congressmen, I thank you for this opportunity 
to appear before you. And I would be happy to answer any questions. 

Mr. M.\NN. Thank you, Bishop Unterkoefler. 
Are there any questions ? 
Mr. GuDOER. Yes; iust two or three very brief questions. 
Bishop Unterkoefler, can you enlighten me—perhaps it is something 

on which you do not have special knowledge—but of the nations of 
Europe in which tliere is a higli Catholic population, have we seen any 
movement away from capital punishment ? 

I would like to ask you specifically, doesn't France and Spain and 
Italy, don't most of these nations of Europe retain capital punishment 
as a form of punishment? 

Bishop UNTERKOEFLER. Dr. Butler has that data on those countries. 
But I can tell you that the Vatican which is a State has long since re- 
moved capital punishment from its operations. 

Mr. GuDGER. I realize, but, of course, I suspect the Vatican's occasion 
to impose capital punishment within its province would be limited. 
This is whv I raise the question concerning these nations of Europe 
where the Catholic influence is strong. 

Dr. BUTLER. France still employs capital punishment. The use of it 
there parallels pretty much the minimal use of capital punishment here 
in this country; 

Spain also permits the use of capital punishment. But there are 
movements in Spain to do away with it. In fact you may recall the 
outcry 3 years ago when there were five convicted terrorists who were 
put to death. The Holy Father himself personally intervened in that 
case and tried to argue against their execution. He felt that there were 
more humane ways to satisfy the demands of justice. 

Mr. GUDGER. May I ask would the others  
Bishop UNTERKOEFLER. We have countries like Argentina, we have 

Belgium, which has a large Catholic population, and we have Colom- 
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bia, South America, which it is constitutionally proscribed. And we 
have Canada. It was abolished in 1976 which includes Quebec which 
had a great influence in this situation. 

The populous in Catliolic countries many times is not influenced suflB- 
ciently by advanced thinking. And our position in this day is simply 
this: That this is no time in history with the terrorism that is going 
around the world to inflame the values or to denigrate the values that 
pertain to human life. It is a time to restrain the exercise at all levels 
and to put the brakes, if we can, on all levels where human life is taken 
to be very cheap and very expendable. 

Mr, GcDGEH, I would remmd myself and perhaps tlie committee that 
in Muslem society, it seems there is a very, very low incidence of lar- 
ceny, or theft. Some of the punishments there are very acute, such as the 
removal of the hand and that sort of thing, and the idea of perhaps ex- 
treme punishment having a deterrent effect seems to liave some authen- 
ticity in that community. 

I did not say it doesn't here. I still appreciate the fact that your 
comments are based upon moral principles rather than upon the argu- 
ment that capital punishment has no deterrent effect. 

Thank you. 
Mr. MANN. Mr. Wiggins ? 
Mr. WIGGINS. No questions. 
Mr. MANN. Mr. Evans ? 
Mr. EVANS. Mr. Chairman, I would like to pursue the question of 

recidivism and ask wliat recommendations you would have in situa- 
tions where convictions, sentences, and later additional murders occur 
by the hands of the same individual. 

Bishop UNTERKOEFLER. I am very grateful for that question because 
I am involved with the inmates council in the State penitentiary in 
South Carolina and am in communication with the commissioner of 
corrections there, Commissioner Leek. 

In fact, I have to speak to the council at the end of the month. We 
discussed these questions among the inmates, and it seems that the 
enlightened people who are reflective about this and have good religious 
motivation think that it may go back to what actually happens when 
the first crime is committed—say a conviction of murder, et cetera. 

There are many factors in this that do not really in the prison system 
or the penitentiary system in many places help the man to get better. 
For instance, if an 18-year-old gets into a penitentiary, and that hap- 
pens, he is going to deteriorate. He is not going to, in my experience— 
we have not come to that point where we are going to lift him above 
that which made him get involved in this violent action in the first 
place. 

So the rehabilitation process and the reorientation of this individual 
as an individual is one of the areas which is the burden of our society. 
And we have to be creative enough to find out what makes people go 
beyond the point of rage. 

Now, in most instances, we know where the blood is closer, the fury 
is greater, or it is where the love is deeper. 

I asked Commissioner T^eek why there were 49, I think, percent of 
the inmates in the women's group in South Carolina were there for 
murder. And he said, "It is familial." And if we could get at those 
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issues, you see, that familiar—it is a complex burden. It is not going 
to be solved by procedural law. 

We have got a heavier burden on our backs than we had 100 years 
ago. 

Mr. EVANS. May I call your attention to a very i-ecent case? A yoimg 
man killed a classmate or young lady last year. Now, this is in the 
Washington area. Now, he is charged with committing a robbery and 
murder m which he killed a shopkeeper. 

He didn't go to the penitentiary. He didn't go anywhere. He was 
tried as a juvenile and placed back after a short time in the home en- 
vironment. Certainly, there could have been no adverse effect caused 
by our prison system in that case. And yet, now, we have got another 
loss of liuman life. 

And if these people who are concerned with capital punishment are 
as concerned with human life as I am, what do we do about these inno- 
cent victims who keep getting killed by people who have been charged 
and convicted of crime and come back to kill again ? 

I disagree with the previous witness that there are few instances of 
recidivism in killing. I think there are many instances of recidivism 
in killing. 

Bishop UNTERKOEFLER. That is a difficult question. And I am sure 
that they would be the exceptions. My memory tells me that recidivism 
for people who have been incarcerated is about 3 percent. 

Is that right ? 
Dr. BUTLER. For murder. 
Bishop UNTBRKOEFLER. For murder. Whereas, it is much higher in 

other felonies. We have to deal with that. We don't want to discard 
that. And liow we deal with it is the burden that we have here right 
now. The creative ability, the ability of the creative intiative of leg- 
islators, religious leaders, sociologists, psyhcologists, to get to the 
crux of tills question for that group of recidivists, certainly that is an 
important issue in society. 

But I don't think capital punishment can solve that man's problem 
except, you know, let God  

Mr. EVANS. Well, let me say two things. I don't want to interrupt 
you, but, one, I was not concerned as much about solving his problem 
as I was the potential victim that was next on his list. And nobody 
knows who that is. 

Bishop UNTF.RKOEFLER. Nobody knows. 
Mr. EVANS. I think you have to have as much concern for human 

life, to look after that innocent victim, as the person who commits a 
murder. 

Bishop UNTERKOEFLER. I agree. 
Mr. EVANS. SO that is the crux of what I am saying. And as you know 

and everyone knows, Congressmen have no original thoughts, and we 
have witnesses vvlio come tefore us to tell us the answers. And that is 
the rea.son I was asking you your suggestions. 

Bishop UNTERKOFJT.ER. I Icnow some very creative Congressmen, 
and we have one from Gi-eenville, S.C. 

Mr. EVANS. Thank you. 
Thank you, Mr. Chairman. 
Mr. MANN. Mr. Hyde ? 
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Mr. HTDE. Well, Your Excellency, I am delighted that you are here. 
And I hope that always, we will have the opportunity and privilege of 
listening to clergymen speak on issues of vital interest to this Congress 
and the coimtry. 

I have three comments, and they are just comments. There is no 
penalty unless you want a dialog on them. 

You made a statement tliat I would question. You said that the popu- 
lous of Catholic countries are usually untouched by advanced thinking. 
I don't know if you meant to say that. Belgium, France, Quebec come 
to mind as Catholic countries; ih&t is to say, communities, large com- 
munities, influenced by the Catholic Church. And I would not say 
they were untouchetl by advanced thinking, although I would like to 
know what you mean by advanced thinking. 

Bishop UNTERKOEFLER. On this question, I should have limited it to 
this. Congressman. 

Mr. HYDE. OK; that makes me feel better and less inferior. 
Bisliop UNTERKOEI'LER. On this question, deeply on this question, 

where we have an educational task and responsibility on this question. 
It is in that context that I was speaking relative to capital punishment, 
and in no other area. 

Mr. HYDE. Good. I am pleased to hear that. 
Bishop UNTERKOEFLER. OK. 
Mr. HYDE. YOU have a statement certainly capital punishment does 

contribute to the level of violence in our society. I submit where there 
has been one execution in the last 10 years under capital punishment, 
the opposite is just as valid a statement, that we have a violent society 
where human life is one of the cheapest commodities on the street 
where youth gang murders take place. 

And I was lx>m and raisexl in Chicago. And T have been in touch 
with a lot of this criminality and violence. And I think it is just, as valid 
to say that the absence of an effective capital punishment deterrent con- 
tributes to the level of violence and the cheapness with which human 
life is considered on the stieet. 

I also submit that it is impossible to measure how many crimes 
weren't commited lx»cause of an effective sense of deterrence from an 
effective implementation of capital punishment. There is no way to 
measure that. 

So people who say it doesn't deter, T think we can show by the 
escalating cheapness of human life in our society, that the absence of 
implementimr capital mmishment may have a dii-ect relationship to the 
cheapening of human life. 

And lastly, you say executing the offender helps neither the victim or 
the victim's sunivors. Quite true. And imprisoning him or her doevsn't 
help the victim or the victim's survivors either. So it is a gratuitous 
statement that doesn't prove a great deal. 

But T am troubled by the whole subiect. T speak vehemently on one 
side of it, but that is my way of searching really for some foundation. 
I have always felt capital punishment is an expression of the reverence 
for life, because it is an expression of outrage at the commission of the 
ultimate crime. That is the taking of innocent human life. And I still 
believe that. 
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But I can see wc would have great difficulty to imposing such a 
penalty were I a judge- So I find these hearings very useful to explore 
the nuanc* of these situations. 

Bishop UNTEUKOEFLER. From my personal experience, my fear is 
that we go beyond justice, that we get to a vindictive frame of mind. I 
am not talking about the law now; I am talking about wliat goes on in 
people's minds. 

My experience is as a priest in this area, certainly I came to it with 
an open mind. But witnessing how this is done and all this sort of thing 
and what really happens  

Mr. Hi-DE. Your Excellency, nmy I ask you a question at tlus point? 
Would your view be different had you witnessed the crime for which 
the penalty was being imposed, had you seen the murder and the victim 
maybe pleading for mercy and tlie total indifference? Wouldn't that 
maybe color your view ? 

Bishop UNTERKOEFLER. I have been on the scene in situations of 
that kind, having to administer the sacraments wliere blood was spew- 
ing all over the place, and there was some kind of illicit relationships 
going on, and in other circumstances. 

But, at the same time, I liave to be moved by both. I just can't—all 
I am doing is making a plea to restrain the exercise of capital punish- 
ment in tliis time. Tlie capital punishment situation that you men- 
tioned, it goes in with the violence. "\Miether it deters or doesn't deter, 
I think is a moot question. You get debates on both sides. 

But the fact, what I see, is this: That is does throw into the whole 
gambit liopper of violence another violent action. And the State saj's, 
or the Federal Government says, "We approve of this on just grounds," 
but it is a violent way to bring justice. 

Now, how can we get, though, to another way of justice without in- 
ducing—you see, in the whole history of relijrion, we have too many on 
a refinement of this. From the Hanmiurabi Code, it was taken into the 
Old Testament, this vicious, terrible feeling against one another. And, 
finally, the religious society had to step in and say, "Hey, you can't kill 
one another; you can't take the life of your brother just because you 
feel he killed your relative," you know. 

So we are in a development situation. And I know what your situa- 
tion is with the Federal code and with the law, but all we are pleading 
for is restrain the exercise of this. 

Mr. HYDE. I think we are all people of restraint, I hope, on this 
committee. 

Bishop UNTERKOEFLER. The Catholic position puts it into the whole 
context from abortion down to genocide to capital punishment to 
euthanasia. This is all life, right along the spectrum. 

Mr. HYDE. But I distinguish between innocent life and guilty life; 
don't you ? 

Bishop UNTERKOEFLER. We do. The life in the womb is innocent life. 
Absolutely. 

Mr. HYDE. Thank you. 
I have nothing further. 
Mr. MANN. Thank you so much. Bishop Unterkoefler. I am sure that 

each member of the subcommittee shares your searching and desire 
for an alternative. And the real questions we have to answer, of course, 
are whether that alternative is attainable and can we wait on it? 
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In the meantime, does the imposition of a system of capital punish- 
ment contribute more to the brutalization of society and violence or 
does it truly deter ? And as we search for those answers, I am certain 
you have made a great contribution to that effort. 

Thank you very much. And thank you, Dr. Butler and Dr. Stolz. 
Mr. GuDOER. Mr. Chairman, do we have statistics for developing or 

available on actual application by the States of capital punishment ? I 
know there has been no application in North Carolina since 1960. 

Mr. MANN. There has been none in any of the States since 1962.1 am 
sure the statistics are available on a detailed basis prior to that time. 
And I am sure we can get them. 

Bishop UNTERKOEFI>ER. If I may, I looked at the electric chair in 
South Carolina recently. It has all kinds of dust on it. 

Mr. MANN. Well, I hesitate to inject this thought into the hearing at 
the moment, but the last two persons to die there were prosecuted in the 
circuit court of Greenville County, S.C. One was a white on white, and 
the other was a black on white. And the prosecutor was James K. 
Mann. 

Thank you so much. 
Bishop UNTERKOEFLER. Thank you very much. 
Mr. MANN. We will now hear from Dr. Ernest van den Haag. Dr. 

van der Haag is visiting professor of criminal justice in the State 
University of New York, Albany, and author of the book entitled, 
"Punishing Criminals." 

He has submitted a prepared statement and an article he has pub- 
lished. Without objection, they will be made a part of our record. 

Welcome to the subcommittee. Professor van den Haag. 
You may proceed. 
[The prepared statement of Dr. van den Haag follows:] 

PKEPABED STATEMENT OP DR. ERNEST VAN DEN  HAAO 

I appreciate the opportunity to testify on the death penalty and on H.K. 13360. 
My name is Ernest van den Haag. I am currently Visiting Professor of Criminal 
Justice at the Graduate School for Criminal Justice, State University of New 
York at Albany. I am also Adjunct Professor of Law at the New York Law School, 
and Lecturer in Psychology and Sociology at the New School for Social Research. 
I have published seven books, the most recent of which Is PunUhing Criminal*: 
Concerning a Very Old and Painful Question (Basic Books, 1975), in which two 
chapters deal with the death penalty. I have written articles on the death penalty, 
the most recent of which was published In The Criminal Law Bulletin, Jan-Feb 
1978. I have brought with me a revised edition of that article, which I hope this 
Committee will attach to my testimony. In this article I deal with all major 
objections to the death penalty known to me. Let me here summarize briefly the 
arguments for It. 

1. I believe that a non-mandatory death penalty for the most horrendous 
crimes is constitutional, provided the court has guided discretion to consider 
aggravating and mitigating circumstances. 

2.1 believe capital punishment is necessary because 
(a) recent statistical investigations have shown ezecutionB to have a strong 

deterrent effect. 
It is noteworthy that abolitionists usually deny deterrent effects, but admit 

that they would abolish the death penalty anyw^ay If it were deterrent. They also 
Insist that the death penalty would be applied in an unjustly discriminatory man- 
ner. But they admit they would abolish It anyway If it were applied equitably. 

(b) I believe capital punishment is necessary, above all, to express the horror 
of society for the crimes so punished, and to distinguish them from other crimes 
punished by imprisonment. There Is a discontinuity between murder and pick- 
pocketing, which must be expressed in penalization. 



3. I have found no serious evidence suggesting that capital punishment leads 
to barbarization, or leads people to commit murder for the sake of suffering 
execution. 

4.1 conclude that if we value human life those who take that of others should 
not be immune to the fate they have inflicted on their victims. The sacredness of 
life can be secured only by inflicting capital punishment on those who fail to 
respect it 

I hope you will indulge me if I comment on two aspects of the bill before you. 
Rule 65(1) (p. 7, line 15) proposes as a mitigating circumstance "the youthful- 

ness of the defendant." I urge you to eliminate that clause. If youthfulness in the 
opinion of the court diminishes "the defendant's capacity to appreciate the 
wrongftilness of his conduct," 66(2) fully takes care of this. If not, I do not see 
wherein age is relevant. Surely malevolent young offenders are more dangerous 
than malevolent older ones. Statistics show no less. 

On p. 11, line 8, it appears that the bill proposes a mandatory appeal. I do not 
see why appeal should not be left to the discretion of the defendant and bis coun- 
sel If he and his counsel believe, as the trial court did, that the penalty is Just, 
why is a review needed? 
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lERNEST VAN DEN HAAGi 

-^xf^ S^ Capital Punishment 

THKEE QinUTioNs ibout the death penalty so over- 
lap that they must each be answered. I shall ask 

•criatim: Is the death penalty constitutional? Is it useful? 
U it morally justifiaUe?* 

I. 
The 

Constitutional 
Question 

The Fifth Amendment states that no one shall be "de- 
prived of life, tiberly, or property without due process of 

klaw." implying a "due process of law" to deprive persons 
of life. The Eighth Amendment prohibits "cruel and un- 
usual punishment." It is unlikely that this prohibitioQ was 
meant to supersede the Fifth Amendment, since the amend- 
ments were simultaneously enacted in  1791.* 

The Fourteenth Ameodment, enacted in 1868, reasserted 
and explicitly extended to the states the implied authority 
to "deprive of life, liberty, or property" by "due process of 
law." Thus, to regard the death penalty as unconstitutional 
one must believe that the standards which determine what 
b "cruel snd unusual" have so evolved since 1868 as to 
prohibit now what was authorized then, and that the Con- 
stitution authorizes the courts to overrule laws in the tight 
of new moral standards. What might these standards be? 
And what shape must their evolution take to be constitu- 
ttooally decisive? 

Consensus. A moral consensus, intellectual or popular, 
could have evolved to find execution "cruel and unusual." 

* TMt h a veMly nvbad ncnkn of a paper Rnt de1i«cr«d •! • lyiiipaakin 
Womored br Utf Gr»duatc School of Criminal Juttlca and the Crltninal 
Jiutka   Raicarch Cen(«t ot  Albanr, N.Y.,  In  Aptll   19X7. 

). Apparenllj' lh« punUhmtnt mmt b« bolh-^be cruel o*- unuiual voatd 
>hava done. Hiitorkallx H appein tbal punishmcati were prohibited If ua- 

•mal In 1791 and croct: the Framati did vaoi lo ptohJUt panlihmcfiti, 
•vm cn>«l ODcs, only K alraardjp douaual la tTVI; itttf did prohibit BCW 

(unuittal) punl\hrncnl* If cruel, tht EljMh AciKndmcnt wai not Hteam 
10 apply to the dc«lh penalty ti» 1791 tkKa R wai not anuiual thea: aor 
vae the Ejfbth Amendment Intended lo be used againu capJIal pnalth- 
tneitt In the (uiur*, iciaidlcu of whdher It may have come to ba COB- 

•hSand tiutl:  It U Mliher  a ne« penalty nor one UBUHIBI UI  1791. 

It did not. Intellectual opinion b divided. P<^ suggest that 
most people would vote for the death penalty. Congress 
recently has legislated the death penalty for skyjacking 
under certain conditions. The representative assemblies of 
two-thirds of the states did re-enact capital punishment 
WKen previous laws were found constitutionally defective.' 

If, however, there were a consensus against the death 
penalty, the Constitution expects the political process, rather 
than judicial decisions, to reflect it Courts are meant to 
interpret the laws made by the political process and to set 
constitutional limits to it—not to replace it by responding 
to a presumed moral consensus. Surely the "crud aitd un- 
usual" phrase was not meant to authorize the courts to 
become legislatures.' Thus, neither a consensus of inoral 
opinion nor a moral discovery by judges u meant to be 
duguised as a coiuiitutional interpretation. Even when re- 
vealed by a burning bush, new moral norms were not meant 
to become constitutional norms by means of cotirt dec^ 
sions.* To be sure, the courts in (he past have occasionally 
done awsy with obsolete kinds of punishment—but never in 
the face of legislative and popular opposition and re-enact- 
ment. Abolitionbts constantly prea the courts now to create 
rather than to confirm obsolescence. That courts arc urged 
to do what so clearly b for voters and lawmakers to decide 
suggests that the at»ence of consensus for abolition b rec- 
ognized by the opponents of capital punbhment. What then 
can the phrase "cruel and unusual punbhment" mean to- 
day? 

2. Ibera may ba a cwiaaaMa acalmt HM de«b penalty anco* Om cal- 
laai adBCBled. It to, h deMooetratee a) tba power of IndodrlBalkMi vMdatf 
by wdoloslitj: b) the fact that thoee vho arc kaat Ihrcaieaed by «Ucae« 
are mou Inclined to do vHhoul the death pcaafty. CoUete tradaetaa ai« 
leaa eflcB ihrralanad by  imirdcr than the uneducated. 

X See Chief Juttlca Uvrgtr diMCotlng In Fmrmam: ~ln a denocraUc we- 
ekly leslalstuici not courU are co«»tJiuicd to rcapond to the will uid cm- 
taqucnlly the   wotti veluei  of the  people.' 

4. TIM Flm Amendmeni mlcht be Invoked atalnn lucb loutcaa ol r**» 
IMtOB. Whan ipeciflc lawi do not euSWe lo decide a caac. coarti, lo ba 
MMc, make dtcbfami bated on peneral legal prlaclpka. lul tbe death pen- 
ahj'  (a* dittinpiiibed from appUcalioni)  ralaaa no ecrtowi kgal pnbteaa. 

Mr. van den Haag Is Visiting Professor of Crimintd Justice 
this semester of SUNY. Albany. He is also author of 
Punishing Criminals. 
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"CrurT' may be understood U> mean excewive^puniljve 
without, or beyond, a rational-utUitftrtan purpote. Since 
ckpiul puDiKhmcnt cxctudei rehibiliution and is not needed 
for incafNuriUlton. the remaining ralional-utililarian purpose 
wouJd be deterrence, the reduction of the rale at which the 
crime punished is committed by olhen. I shall consider this 
reduction below. Here I wish to note that, if the criterion 
for the constitutionality of any punishment were an actual 

kdemonslration of its rational-utilitarian effectiveness, all 
Ftegal punishments would be in as much constitutional jeop- 

ardy as the death penalty. Are fines for corporations deter- 
rent? rehabilitative? incapaciutive? b a jail term for mari- 
juana possession? Has it ever been established that ten yean 
in prison are doubly as deterrent as five, or at least suft- 
ciently more deterrent? (I don't pretend to know what "luf- 
fldenlly** might mean: whether 10 per cent or 80 per cent 
added deterrence would warrant 100 per cent added se- 
verity.) 

The Constitution certainly does not require a demonstra- 
tion of rational-utilitarian effecb for any punishment. Such 
a demonstration so far has not been available. To demand it 
for one penalty—however grave—and not for others, when 
it is known that no such demonstration is available, or has 
been required hitherto for any punishment, seems unjusti- 
fied. Penalties have always been regarded as constitutional 
if they can be plausibly intended (rather than demon- 
sliated) to be effective (useful), and if they arc not grossly 
eLccttivc, i.c., unjust 

Justice, a rational but non-utilitarian purpose of punisfa- 
rocnt, requires that it be proportioned to the felt gravity of 
the crime. Thus, constitutional justice auihorizcs, even calls 

kfor, a higher penalty the graver the crime. One cannot de- 
Fmand that this constitutionally required escalation stop short 

of the death penalty unless one fumobes positive proof of 
tu irrationality by showing injustice, ix., dbproportionality 
(10 the felt gravity of the crime punished or to other pun- 
iihmefit* of similar crimes), ts well •» iocffectiveoeM, \.t^ 

uselessneu in reducing the crime rate. There b DO proof of 
cruelty here in either sense. 

"UnusueT' is generally interpreted to mean either ran- 
domly capricious and therefore unconstitutional, or capri- 
cious in a biased, discriminatory way, so as particularly to 
burden specifiable groupc. and therefore uitcoostitulional. 
(Random arbitrarineu might violate the Eighth, biased 
arbitrariness the Fourteenth Amendment, which promises 
*^he equal protection of the laws.") Apart from the his- 
torical interpretation noted above (Footnote I), "unusual" 
seems to mean "unequal" then. The dictionary equivalent— 
"rare"—seems to be regarded as relevant only inasmuch 
as it implies "unequal." Indeed it is hard to see why rvity 
should be objectionable otherwiic. 

For the sake of argument, let me grant that either or 
both forms of capriciousneas prevail^ and that they are ten 
tolerable with respect to the death penalty than with respect 
to milder penalties—which certainly arc not mcled out less 
capriciously. However prevalent, neither form of c^ricious- 
ness would argue for abolishing the death penally. Capri- 
ciousness is not inherent in that penalty, or in any penalty, 
but occurs in iti distribution. Therefore, the remedy lies in 
changing the laws and procedures which distribute tiie pen- 
alty. It is the proceu of distribution which is capable of 
discriminating, not that which it distributes. 

UncvoidabU atprteioutnea. If capricious distribution 
places some convicts, or groupc of convicts, at an unwar- 
ranted disadvantage." can it be remedied enough to satisfy 
the Eighth and Fourteenth Amertdments? Sonte capricious- 
ness is unavoidable because decisions of the crinainal justice 
system necessarily rest on accidental factors at many points, 
such as the presence or absence of witnesses to an act; or 
the cleverness or clumsiness of police officers who exercne 
their discretion in arresting suspects and seizing evidence. 
All court decriions must rest on the available and admissitde 
evidence for. rather than the actuality of. gutlL Availability 
of evidence is necessarily accidental to the actuality of whal- 
>v«r h b that the evidence b needed for. AcddBot b the 
capriciousneai of fate. 

Now, if possible without loas of other de^derata. acddeot 
and human capridousneas should be minimized. But. ob- 
viously, discretionary judgments cannot be avoided alto- 
gc<ber. The Framers of the Constitution were certainly 
aware of the unavoidable elemenu of discretion which affect 
all human decisions, including those of police offlcen, of 
prosecutors, and of the courts. Because it ahrayi was tu- 
avoidable, discretion no more speaks against the oonstitu- 
tionalily of the criminal justice system or of any of its 
penalties now than it did when the Constitution was written 
—unless something has evolved since, to make imavoidable 
discretion, tc^erable before, intolerable now, at least for the 
death penalty. I know of no such evolution; and I would 

Mtd be drawa to Jolui HMM*! • 
ami CrtniBal SaMcnclng" {LMW anJ S^eirty Kr*i#w. Sprtaf f*74), wWA 
dVDM daiht OB gwc* of th» dttcrinilAUkM which wcMofba ttvm lowd. 

i. I BBi rcfcirlBg tarouchMjt lo dlKftminKkN) •mong UKWV klnadr m»- 
vktad of ctpjtil crime*. Th« tfJscttmlBUkm un br toatcd. Ho«v*n, fk« 
CMA UUt k hk|h*t pcoportkm of blacb, or poor people, ihMi of vUm, M 

ridl pcopla, •» found cutHy of caplt*! crime* dctft not iyio Jtofto IndkM* 
dbcrimtaMlOii, any more lh*n doa tha fact IhM a coRtparalivcly Msfe pro- 
porttoo of bUckB at poor ytoyia b*CMM ptahwlowd fc—fctfi ptayvn m 
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think it was up to the legislativ* bnnch of govenunent to 
reciter it had it occurred. 

The Constitution, though it enjoins us to minimize capri- 
ciousnc%s, docs not enjoin a standard of unattainable per- 
fection or CKclude penalties because that standard has not 
been alUtncd.* Actually, modern legislative trends hitherto 
have favored enlargement of discretion in the judicial proc- 
ess. 1 have always thought that enlargement to be exccuivc, 
immoral, irrational, and possibly unconstitutional—even 

i when not abused for purposes of discrimination. Yet, 
though we should not enlarge it praeter necessttattm, some 
discretion b unavoidable and even desirable, and no reaaon 
for giving up any punishment. 

Avoidahte capriciousntu. Capriciousness should be pre- 
vented by abolishing penalties capriciously distributed only 
in ooe case: when it is so unavoidable and lo excessive that 
penalties are randomly dtstribuled between the guilty and 
the innocent When that is not the case, the abuses of dis- 
cretion which lead to discrimination against particular 
groups of defendants or convicts certainly require correc- 
tioo, but not abolition of the penalty abused by maldistri- 
bution. 

II. 
Preliminary 

MorsI Issues 

Justice and equality. Regardless at constitutiotui inler- 
pretjition, the morality and legitimacy of the abolitionist 

I arguHKnt from caprictousness, or discretion, or ditcrimina- 
' lion, would be more persuasive if it were alleged that thoic 

selectively executed are not guilty. But the argument merely 
maintains that some other guilty but more favored persons, 
or groups, escape the death penalty. This is hardly tufficienl 
for letting anyone else found guilty escape the penalty. On 
the contrary, that some guilty persons or groups elude it 
argues for extending the death penalty to them. Surely "due 
process of law" is meant to do justice; and "the equal pro- 
tection of the law" is meant to extend justice equally to all. 
Nor do I read the Constitution lo command us to prefer 
equality lo justice. When we clamor for "equal justice for 
all" it a justice which is to be equalized and extended, and 
which therefore is the prior desideratum, not to be for- 
saken and replaced by equality but rather to be extended. 

Justice requires punishing the guilty—as many of the 
guilty as possible, even if only some can be punished—and 
sparing ihc innocent—as many of the innocent as possible, 
even if not all are spared. Morally, justice must always be 
preferred (o equality. It would surely be wrong to treat 
everybody with equal injustice in preference to meting out 
justice It least to some. Justice then cannot ever permit 
sparing some guilty persons, or punishing some innocent 

^ones. for the sake of equality—because others have been 
P unjustly spared or punished. In practice, penalties never 

could be applied if we insisted thai they cannot be indicted 

T. AlUMwch UtU ii ite burden at Oattn Bbck'i C*HMi rwttakmnu: Tkm 
tmrtU^aOf «/ Cmfrtf m4 HbMk«  (Horto*. 1*74). CWM «MI la««bHr. 

on any guilty person unless we can make >ure that they ar« 
equally applied to all other guilty persons. Anyooc famililtf 
with law enforcement knows that punishments can be io- 
flicted only on an unavoidably capricious, at best a random, 
•election of the guUty. I see no more merit in the attempt 
to persuade the courts lo let alt capital-crime defendants go 
free of ca^ntal punishment because some have wrongly c*- 
capcd it than I see in an attempt to persuade the courts to 
let all burglars go because some have wrongly csc^»ed 
imprisonroeat. 

x\ LTHOUGH it hardly warrants serious dtsctuuoa, the argtt- 
mcnt from capriciousnos looms lar^ in brieft and deci* 
sions because for the last seventy years courts have tried— 
unproductively—lo prevent errors of procedure, or of evi- 
dence collection, or of decision-making, by the paradoxical 
method o( letting defendants go free as a punishment, or 
warning, or deterrent, to errant law enforcers. The strategy 
admittedly never has prevented the errors it was designed 
to prevent—although it has released counllea guilty per- 
tons. But however ineffective it be. the strategy had a ra- 
tional purpose. The rationality, on the other hand, of argu- 
ing that a penally must be abolished because of allegations 
that some guilty persons escape it, is hard to fathom—even 
though the argument was accepted by tome Justices of tb« 
Supreme Court. 

The essential moral question. Is the death pcaaky inore&y 
just and/or useful? This b the essential moral, as diitio- 
guiihed from constitutional, question. Discrirm'nation ia 
irrelevant to this moral question. If the death penalty were 
distributed quite equally and uncapriciously and with luper- 
human perfection lo all Ihc guilty, but was morally unjust, it 
would remain unjust in each case. Contrariwise, if the death 
penalty is morally jusl. however discriminatorily applied 
to only some of Ihe guilty, it does remain just in each caie 
in which it b applied. Thus, if it were applied exclusively 
to guilty males, and never to guilty females, the death pen- 
alty, though unequally applied, would remain just. For jus- 
tice coiursis in punishing the guilty and sparing the inno- 
cent, and its equal extension, though desirable, b not part 
of it. It U part of equality, not of justice (or Injustice), 
which is what equality equalizes. The same constdcrattoo 
would apply if lome benefit were dbtributed only to males 
but not equally to deserving females. The inequatrty would 
not argue against Ibe bcneRl. or against distribution to 
deserving males, but ralhcr for dutribution to equally de- 
serving females. Analogously, the nondistribution of the 
death penalty lo guilty females would argue for applying 
il to them as well, and not against applying it to guilty 
males. 

The utilirarian (political) eflccts of unequal justice msy 
well be detrimental to the social fabric because they outrage 
our passion for equality, particularly for equality before the 
law. Unequal justice is also morally repellent. Nonetheless 
unequal justice b justice still. What u repellent b the incom- 
pleteness, the inequality, not the justice. The guilty do not 
become innocent or less deserving of punbhment because 
others escaped it. Nor does any innocent deserve punish- 
ment because others suffer il. Justice remains just, however 

(Continues on page 402) 
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UDCqtuI, while injiaiicc remuns uojust, however equal. 
However much each is desired, justice and equality are not 
Idenlicat. Equality before the law should be extended and 
enforced, then—but not at the expense of justice. 

Maldistribulion among the guilty: a sham argument. Ca- 
pnciousness, at any rate, is used as a sham argument against 
capital punishment by all abolitionists I have ever known. 
They would oppose the death penalty if it could be meted 
out without any discretion whatsoever. They would oppoM 
the death penalty in a bomo(eneou9 country without racial 
discrimination. And they would oppose the death penalty 
if the incomes of Ihoae executed and of those spared were 
the same. Abolitionists oppose the death penalty, not its 
possible maldistribution. They should have the courage of 
their convictions. 

Maldistribution between the guilty and the innocent: an- 
other sham argument. What dbout persons executed in 
error? The objection here is not that some of the guilty get 
•way, but that tome of the innocent do not—a matter far 
more serious than discrimination among the guilty. Yet, 
when urged by abolitionists, this too is a sham argument, 
as are all distributional arguments. For abolitionists are 
opposed to the death penalty for the guilty as much as for 
the innocent. Hence.* the question of guilt, if at all relevant 
ID tbdr position, canoot be decisive ftss them. Guilt is de> 
dsive only to those who urge the death penalty for the 
guilty. They must worry about distribution—part of the 
justice they seek. 

Miscarriages of fustice. The execution of innocents be- 
lieved guilty is a miscarriage of justice which must be op- 
posed whenever detected. But such miscarriages of justice 
do not warrant abolition of the death penalty. Unless the 
moral drawbacks of an activity or practice, which include 

the possible death of innocent bystandcn, otOwdgh the 
monl advantages, which include the ifuracent lives dtat 
might be saved by it. the activity is warranted. Moat faumaa 
activities—construction, manufacturing, automobile and air 
traflk, sports, not to speak of wars and revolutions—cause 
the death of some innocent bystanders. Nevertheless, if the 
advantages sufhcienlly outweigh the disadvantages, human 
activities, including those of the penal system with all its 
punishments, are morally justified. Consider now the ad- 
vantages in questioo. 

III. 
Del 

New evidence. Is there evideoce for the usefulness of the 
death penalty in securing (he life of the citizens? Research- 
ers in the past found no statistical evidence for the effects 
sought: i.e., marginal deterrent effects, detcrmit effecU 
over and abtive those of alternative sanctions. However, in 
the last few years new and more sophisticated research has 
led. for instance. Professor Isaac Ehrlich to conclude that 
over the period 1933-1969, "an additional executioa per 
year . . . may have resulted on the average in seven or 
eight fewer murders."* Other investigators have confirmed 
Ehriich's tentative results. Not surprisingly, refutations have 
been Bltempled, and Professor Ehrlich has answered them. 
He has also published a new cross-sectional analysis of the 
dau which confirms the conclusions of his original (time- 
series) study.' The matter will remain controversial for 
some time,*" but two tentative conclusions can be drawn 
with some confidence by now. First Hhrlich has shown that 
previous investigations, which did not find deterrent effects 
of the death penally, suffer from fatal defects. Second, there 
is now some likelihood—much more than hitherto—of 
demonstrating marginal deterrent effects statistically. 

The choice. Thus, with respect to deterrence, we mat 
choose 1} to trade the certain shortening of the life of a 
convicted murderer for the survival of between seven and 
eight innocent victims whose future murder by others may 
be less likely if the convicted murderer is executed. Or 2) 
to trade the certain lengthening of the life of a convicted 
murderer for the possible loss of the lives of between seven 
and eight innocent vtctinn, who may be more Ukely to be 

t. -Tht DeUrrari EOacI of CvlUl Ptmhhnem: A QactfkM of Ul* Md 
Drath." A'ttriftui Ecmiomie Ktvlru, June 1971. In the pMiod Hudwd upi- 
Ul pualihrntnt wn ibcady tnfraqucDt MK) uncertain. Iii deterrent effect 
«dtM be gitmtt when won frc^MMly Impawd tor caplts) crimcm. to Hut 
• proipect]** offcndM would ftcl man cerUO of IL 

9. See Jomrn^ of Ltft Slv4itt, iuatuj 19T7; /ounwl of Paiuit^ Eeom- 
omr. June 1977; and (this I* the erou-ecctlcmal utHyAy Am^Hcmt Et»- 
H0ml< Rtrlww, JtMC 1977. 

10. rer evHira lee Brian Font In MtavewM LMW Rrrtt^, Uay 1977. aad 
t>fHmmtt md lat*pmtiiarton (National Academy o( Sckncca, Wakhlng- 
loo. D.C. 1971). Br no* itMUiicai analyie* ol the clhct) tat Ibe death 
pciMhr have become a veritable co«taaa jndiMtrr- This hat happeaed itDca 
Ehrllcb found deterrent eflcctt. No one imich boibend •hen Thonun 
ScUln fDund none. Still, It tt too eaily for more than icntatiTc concfai- 
•looa. Tbe two papcn mentioned above we replied to. laot* than adc^ 
quateir In ray etew. In liaac EtwUch'i "Fear ot DctemtAca," Jomrt^ of 
Latol SnOlta. June  1977. 
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nmrdcred by othcn became of our hiitore to execute the 
oonvicted murderer.*' 

If we wire certain that executions have a zero margioat 
dicct. they coutd not be justified in deterrent terms. But 
even the pre-Ehrlich investigations never did demonilrate 
tfiis. They merely found that an above-zero effect cannot be 
dentonstrated statistically. While we do not know al present 

^^ degree of confidence with which we can assign an 
^^ove-zero marginal deterrent effect to executions, we can 

be more confident than in the past. It seems morally in- 
defensible to let convicted murderers survive at the probable 
—even at the merely possible—expense of the lives of in- 
hocent victims who might have been spared bad the mur- 
derers been executed. 

Ndn-drlerrenee as a sham argument. Most of the studies 
purporting to show that capital punishment produces no 
added deterrence, or that it cannot be shown to do so, were 
made by abolitionists, such as Professor Thorstcn Sellin. 
They were used to show the futility of the death penalty. 

^ Relying on their intuition as wdl as on these studies, many 
abtriitionists still are convinced that the death penalty b no 
more deterrent than life imprisonment. And they sincerely 
bdteve that the failure of capital punishment to produce 
additional deterrence argues for abolishing it However, the 
more passionate and committed abolitionists use the asserted 
Ineffectiveness of the death penalty as a deterrent at a sham 
argument—just as they use alleged capriciousncsi and mal- 
distribution in application. They use the argument for de- 
baling purposes—but actually would abolish (he death 
penalty even if it were an effective deterrent, just as they 
•ould abolish the death penalty if it were neither discrtmi- 

Itorily nor otherwise maldistributed. 

JIT ROPESSORS CHAKLES BLACK (Yale Law School) and 
Hugo Adam Bedau (Tufts. Philosophy) are both well known 
for their public commitment lo abolition of the death penal- 
ty, attested to by numerous writings. At a symposium held 
on October IS. 1977 at the Arizona Slate University at 
Tempe, Arizona, they were asked to entertain the hypothesis 
—whether or not contrary lo fact—that the death penally is 
itroogly deterrent over and above alternative penalties: 
Would they favor abolition in the face of conclusive proof 
of a strong dclerrenl effect over and above that of allema- 
live penalties? Both gentlemen answered affirmatively. They 
were asked whether Ihey would still abolish the death pen- 
alty if Ihey knew thai abolition (and rcplacenKnt by life 
imprisonment) would increase the homicide rate by 10 per 
cent, 20 per cent, SO per cent, 100 per cent, or 1,000 per 
cent. Both gentlemen continued to answer affirmatively. 

I am forced lo conclude thai Professors Black and Bedau 
(bink the lives of convicted murderers (however small their 
number)  are more worth preserving than  Ihc lives of an 
indefinite number of innocent viciims (however great their 

^kimber). Or, the principle of abolition b more important 

II. I }]MafH itMl fradtnc* M WB n monMy mw—»Ji< M tv cteoM 
*• Dm aXmiMlvc cv«n wken I beltt««4 tkal llH dcffc* ai ptobabilUy and 
At nlfal «( drtort«ni •ffccli mlfM ttm^Mt unknown. (Sec my **Oa DcMf- 
wme» Mtd rb* Otadi Pcnahr." /MWIMJ »I Crimimal L^w. CrUmmaiear. —»^ 
fwlte* ieifK*. JiMt IM*) Thtu protebiBiy ta man Mkmtr to bcmm* 
lBD*n B0W tad la b« yrcairi llun ••« apparcM • lev |r«*ri MO. 

to them than the lives of any number of innocent murder 
victims who would be spared if convicted murderers were 
executed. 

i have had occasion subsequently to ask former Allorney 
General Ramsey Clark the same questions; he answered as 
Professors Black and Bedau did, stressing that nothing could 
persuade him lo favor the death penalty—however deter- 
rent it might be. (Mr. Clark has kindly permitted me to 
quote his view here.) 

Now, Professors Black and fiedau and Mr. Clark do not 
believe thai the death penalty adds deterrence. They do not 
believe therefore—regardless of the evidence—Ihai abc4ition 
would cause an increase in the homicide rate. But the ques- 
tion they were asked, and which—after some dodging—they 
answered forthrightly, had nothing to do with the accept- 
ance or rcKCtion of the deterrent effect of the death penalty. 
It was a hypothetical question: If it were deterrent, would 
you still abolish Ihc death penalty? Would you still abolish 
it if it were very deterrent, so that abolition would lead lo 
a quantum jump in the murder rate? They answered af- 
flrmatively. 

These totally committed abolitionists, then, are not in- 
lereiied in delerrcnce. They claim that ihe death penalty 
does not add lo deterrence only at a sham argument Actu- 
ally, whether or not the death penally deters is, to them, 
irrelevant. The intransigence of these committed humanitar- 
ians is puzzling as well as inhumane. Passionate ideological 
commilmcntt have been known to have such effects. These 
otherwise kind and occasionally reasonable persons do not 
want lo see murderers executed ever—however many inno- 
cent lives can he saved thereby. Fiat injusHtia. p*reat hu- 
manitas. 

Experiments? In principle one could experiment to test 
the deterrent effect of capital punishment. The most direct 
way would be lo legislate Ihe death penalty for certain kinds 
of murder if commilted on weekdays, but never on Sunday. 
Or. on Monday, Wednesday, and Friday, and not on other 
days; on other days, life imprisonment would be Ihe maxi- 
mum sentence. (The days could be changed around every 
few years to avoid pouible bias.) 1 am convinced there will 
be fcw.er murders on death-penalty than on life-imprison- 
ment days. Unfortunately the experiment faces formidable 
obsUcles." 

The burden of proof of ujefulneis. Let me add a com- 
mon-sense remark. Our penal system rests on the proposition 
that more severe penalties are more deterrent than less se- 
vere penalties. Wc assume, rightly. I believe, that a SS line 
deters rape less than a SSOO fine, and that the threat of five 
years in prison will deter more than either fine.'* This as- 

II. nowih It «roiitd bebH dctenml CUMU of Ihc punithmtnl from fai- 
ea^tclialitit rihcti. Mid »bo rrom tha «(le<1 ol DwrUwImlwi "mtmallTc 
vaHdMlon" vhm H don noi deprMl an ihrcM*. Still, a t» MX acc«t<«htc 
lo oa( irntc of ^MUe ihil people tuiltj ol thr (mu tiinu woulil Ot- 
llbffMcly in diflcrml punithmrnti Irul fhx ihc diflcrenc* would b« m»dc 
10 dipand dclibcrxcly on a factor Ittckvuii •« the natitra ol tHa aiitna oe 
of the cttmlnaL 

I) A) indicMrd befora. deMomltalkim ara not available lot Ac csad 
•ddHbw to dctcTranca of caafe added deatcc ot »ncTt(|p !• wioM clrn«i»- 
ttanfci, and «iib tcipcd lo vailout artt. Wc baae coailcd (o la> on a 
Ma of pUwiIble BWUIHKMAL (II h BOI (onicndcd, ot coune. Ihal Ibc da- 
•rae o( »a*eiH)i alone dctadnlne* drtarrani tBccU. Other Uctnei MMy taiii- 
lorta o« o4Iict the affcd at Mvcrftjr, ba h on U« aHMlTathmal (lac»B*li«] 
Uda, CM a* added co*t> and itaha.) 
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lumplion ot die perul lyitcm rots on the common ex- 
perience that, once iwkre of ihem. people Icirn to ivoid 
natural dangers the more likely ttiesc are to be injuriout 
and the more severe the likely injurica. Else the survival of 
the human race would be hard to explain. People endowed 
with ordinary common sense (a class that includes a modest 
but s(sni5cant number of sociologuts) have found no rea- 
son why behavior with respect to legal dangers should differ 
from behavior with respect to natural dangers. Indeed, it 
doesn't. Hence, all legal systenu proportion threatened pen- 
attiet to the gravity of crimes, both to do justice and to 
•chievr deterrence in proportion to that gravity. 

But if, cettris parihus, the more severe the penalty the 
Sreater the deterrent effect, then the most severe available 
penalty—the death penalty—would have the greatest deter- 
rent effect. Arguments to the contrary assume either thai 
capital crimes never are deterrable (aomctimes merely be- 
cause not all capital crimes have been deterred), or that, 
beyond life imprisonment, the deterrent effect of added s^ 
verity is necessarily zero. Perhaps. Bui the burden of proof 
nust be borne by those who presume to have located Ibe 
point of zero marginal retunii before the death penalty. 

The threat of death needed in tpttAei circumstaitees. An- 
other common-sense observation. Without the death penalty. 
we necessarily confer immunity on }usl those persons moat 
likely to be in need of deterrent threats: thus, prisoocn 
serving life sentences can kill fellow prisoners or guards 
with impunity. Prison wardens are unlikely to be able to 
prevent violence in prisons as long as they give humane 
treatment to iiunates and have no serious threats of addi- 
tional punishment available for the murderers among them 
who are already serving life sentences. I c&nnoi see the 
moral or utilitarian reasons for giving permanent immunity 
to homicidal life prisoners, thereby endangering the other 
(Hisoners and the guards, in effect preferring the life prison- 
ers to their victims who couUt be punished if they murdered. 

Outside prison an offender who expects a life sentence 
for his offense may murder hts victim, or witnesses, or the 
arresting officer, to improve his chances of escaping. He 
oould not be threatened with an additional penalty for his 
additional crime—an open invitation. Only the death pen- 
alty could deter in such cases'* If there is but a possibility 
that it will, we should retain it. But I believe there is a prob~ 
ability that the threat of the death penalty will deter. 

Reserved for the worst crimes. However, effective deter- 
rence requires that the threat of the ultimate penalty be re- 
•erved for the worst crime from which the offender may 
be deterred by that threat. Hence, the extreme punishment 
should not be prescribed when the offender, because al- 
ready threatened by it. might feel he can add further crimes 
with impunity. Thus, rape, or kidnapping, should not incur 
the death penalty, while killing the victim of either crime 
should.'^ (The death penalty for rape may actually function 

as an incentive to murder the victim/witneu.) This may 
not stop an Eichmann after hts first murder, but it will stop 
most people before. To be sure, an offeader not deterred 
from murdering one victim by the threat of cxecutioa is 
unlikely to be deterred from additional murders by further 
threats. The range of effective punishments ii not infinite; 
on the contrary, H is necessarily more restricted than the 
range of poesible crimes. Some offenders cannot be dderrcd 
by any threat. But moei people can be; and most people 
respond to the size of the threat addressed to them. Since 
death is the ultimate penally—the greatest threat availsUe 
—it must be rcurred for the ultimate crime even though it 
cannot always prevent it. 

IV. 
Some 

Popular 

14. P«rtlcularl]r thtM he, anIUu ttn pcnon sbtkrfr la cixiedy. mw 
fear* much to ptta frani hb addHional crime  (Me Footnote  11). 

I). Tlie Supreme Coiut hM decided fhai capHil puntihmcni for rape 
(at leaai oi aduNi) ta -CHMI and unoewar {Coktr v. Grortta, t9T7). For 
UH raaeont iiatcd la (he int. I wekotne UM dccialon—but not the fuUl- 
•calloB Btvtn bf the Supmne Court. Tia pnuhy may Indeed be as Ci- 
MMl*e ai ihe court ficti li Is. hut Mot In (he connliutlooal tcma d 
Wing IrraUaoatljr o* ealfaiafantly  an,   and  thu*  coMrary  lo  the   ElcKb 

Comidcr oow aomc popular arguments a^mt capital 
punishment. 

Barbaritalioit. According to Bcccaria. with the death pco> 
ally the "lavn which punish homicide . . . themaelve* coca* 
mit it," thus giving "an example of barbarity." Tboae wbo 
speak of "legalized murder" use an oxymoraoic phrase to 
echo this allegation. However, punishments—floes, incar- 
cerations, or executions—although often phyiicaUy identical 
to the crimes punished, are neither crimes, nor their moral 
equivalent. The difTerencc between crimes and lawful acts, 
including punishments, is not physical, but legal: crimes 
differ from other acts by being unlawful. Driving a stolcil 
car b a crime, though not physically distinguishable from 
driving a car lawfully owned. Unlawful imprisonment and 
kidnapping need irat differ physically from the lawful arrest 
and incarceration used to punish unlawful imprisooment 
and kidnapping. Finally, whether a lawful punishment gives 
an "example of barbarity" depends on bow the moral dif- 
ference between crime and punishment is perceived. To 
suggest that its physical quality, ipso facto, morally disquali- 
fies the punishment b to assume what u to be shown. 

It b quite possible that all displays of violence, criminal 
or punitive, influence people to engage in unlawful imita- 
tions. Thb seems one good reason IKH to have puUic execu- 
tioai. But it does not argue against executions. Obfectlons 
to displaying on TV Ihe process of violently subduing a re- 
sistant offender do not argue against actually subduing 
him.** Arguments against the public dbplay of vivisections. 
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or of the effects of painful tnedkatioos, do not argue against 
ciiber. Argunwots against the public diq>lay of sexual ac- 
tivity do. not argue against sexual activity. Arguments 
against public executions, then, do not argue against execu- 
tions.'* The deterrent effect of punishments depends on 
their being known. But K does not dq>end on punishments' 
being carried out publicly. The threat of imprisonment de- 
ten, but incarcerated persons are not on public display. 

L Crimes of passion, Abditiooisti often maintain that ntost 
pital crimes are "acts of passion" which a) could not be 

restrained by the threat of the death penally, and b) do not 
deserve it morally even if other crimes might It is not clear 
to me why a crime motivated by^ say, sexual iiassion is 
morally lest deserving of punnhment than one nwtivated 
by paiaion for money. Is the sexual passion morally more 
respectable than others? or more gri^^nng? or just more 
popular? Generally, is violence in personal conflicts morally 
more excusable than violence among people who do not 
know each other? A precarious case migM be made for 
such a view, but I shall not attempt to make it. 

Perhaps it is tnie, however, that many murden are ir- 
rational "acts of passion" which cannot be deterred by the 
threat of the death penalty. Either for this reason or be- 
cause "crimes of passion" are thought less blameworthy 
than other homicides, most "crimes of passion" are not 
punishable by death now." 

But if most murders are irrational acts, it would there- 
fore seem that the traditional threat of the death penalty 
has succeeded in deterring most rational people, or most 
people when rational, from committing murder, and that 
the fear of the penalty cuitinues to deter all but those who 

•o Irrational that they cannot be deterred by any rhreat. 
[ardly a reason for abolishing the death penalty. Indeed. 

that capital crimes are committed mostly by irrational per- 
sons and only by some rational ones would suggest that 
more rational persons might commit these crimes if the 
penalty were lower. Thb hardly argues agunst capital pun- 
ishment. Else we would have to abolish penalties whenever 
they succeed in deterring people. Yet abolitiwiists urge that 
capital punishmeat be abolished because capital crimes are 
most often committed by the irrational—as though deter- 
ring the rational is not quite enough. 

Samuel Johnson. Finally, some observations on an anec- 
dote reported by Boswell and repeated ever since ad nau- 
seam. Dr. Johnson found pickpockets active in a crowd 
assembled to see one of their number hanged. He con- 
cluded that executions do not deter. His conclusion does 
not follow from his observation. 

1. Since the penalty Johnson witnessed was what pidt- 
pockets had expected all along, they had no reason to re- 
duce their activities. Deterrence b expected to increase 
(i-e., crime is expected to decrease) only when peoalites 
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do. It is unreasonable to expect people who eatercd a crim- 
inal occupition—e.g^ that of pickpocket—futly aware of 
the risks, to be subsequently deterred by these risks if they 
are not increased. They will not be deterred unlcn the pen- 
alty becomes more severe, or is inflicted more often. 

2. At most, a public execution could have had the de- 
terrent effect on pickpockets expected by Dr. Johnson be- 
cause of its visibility. But vbibitiiy may also have had a 
contrary effect: the spectacle of execution was probably 
more fasdoatiog to the crowd than other spectacles; it dis< 
tracted iltention from the activities of pickpockets and 
thereby increased their opportunities more than other spec- 
Udes would. Hence, an execution crowd might have been 
more inviting to pickpockets than other crowds. (As meo- 
tioned before, deterrence depends on knowledge, but don 
not require viiibilily.) 

3. Even when the penalty is greatly increased, let alone 
when it u unchanged, the deterrent effect of penalties b 
usually slight with respect to those already engaged in crim- 
inal activities." Deterrence is effective in the main by re- 
straining people not as yet committed to a criminal occupa- 
tion from entering It This point bears some expansion. 

JL HE RISK OF FENALTY is the cost of Crime offenders ex- 
pect When this cost (the penalty multiplied by the risk of 
suffering ii) is high eiunjgh, relative to the benefit the crime 
is expected to yield, the cost will deter a coosideraUe num- 
ber of people who would have entered a criminal occupa- 
tion had the cost been lower. When the net benefit is veiy 
low, only those who have no other opportunities at all, or 
are irralionslly attracted to it will want to engage in an 
illegal activity such as picking pockets. In this respect the 
effects of the cost of crime are not different from the 
effects of the cost of automobiles or movie tickets, or from 
the effects of the cost (effort, risks, and other disadvan- 
tages) of any activity relative to its beo^ts. When (com- 
parative) net benefits decrease because of coat increases, 
so does the flow of new entrants. But those already in the 
occupation usually continue. Habiit. law-abiding or crlndn^. 
are less influenced by costs than habit formation Is. That 
is as true (or the risk of penalties as for any other cost. 

Most deterrence studies disregard the fact that the major 
effect of the legal threat system is on habit formation rather 
than on habits formed. It u a long- rather than a sborl-ruD 
effect. By measiiring only the short-run effects (on h^iits 
already formed) rather than the far more important long- 
run (habit-forming) effects of the threat system, such stud- 
ies underrate the effectiveness of the deterrence. 

4. Fmally, Dr. Johnson did not actually address the 
question of the deterrent effect of execution in any respect 
whatever. To do so he would have bad to compare the 
ntifflber of pocket-picking episodes in the crowd issembled 
to witness the execution with the number of such episodes 
in a similar crowd assembled for some other purpose. He 
did not do so, probably because he thought that a deterrent 
effect occurs only if the crime is altogether eliminated. 

IV. The Utfi tft|?«« at tuKanaliUy and arbttrartataaa «l pcnaUialMtt la 
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Tliat b • coounon misundenlADdtDg. But crime can only 
be reduced, ool elimiDaled. However tanfa (be penalties 
there are alwayt non-dctcrraMe». Many, perhaps most, peo- 
ple can.be deterred, but never all. 

v. 
k Final Moral 
f CoBikleratioiu 

The motive of revenge. One objection to capital punish- 
meol is that it gratifies the deairc for revenge, regarded 
•• mor^y unworthy. The Bible has the Lord declare: 
"Vengeance is mine" (Romans 12:19). He thus legitimized 
veogeaocc and reserved h to Himself, probably because it 
would otfaerwLsc be disruptive. But He did not deprecate 
tbc desire for vengeance. 

Indeed Romans 12:19 barely precedes Romans 13:4. 
which tells us that the ruler "bcarelh not the sword in vain: 
for he is the minister of Ood, a revenger to execute wrath 
upon him that docth evil." It is not unreasonable to inter- 
pret Romans 12:19 to suggest that revenge is to be dele- 
gated by the injured to the ruler, "the minister of God" 
who is "to execute wrath." The Bible al»o enjoins, "the 
murderer shall surely be put to death" (Numbers 35:16- 
16), recognizing thit the death penilty can be warranted 
—whatever the motive. Religious tradition certainly sug- 
gests no less. However, since religion expects justice and 
vengeance in the world to come, the faithful may dispense 
with either in this world, and with any particular penalties 

1 —though they seldom have. Bui a secuUr state must do 
' justice here and now—it cannot auume that mother pow- 

er, elsewhere, will do justice where its courts did not. 
The motives for the death penalty may indeed include 

vengeance. Vengeance is a compensatory and psychological- 
ly reparalory satisfaction for an injured party, group, or 
society. I do not see wherein tt is morally blameworthy. 
When regulated and controlled by law. vengeance is also 
socially useful: legal vengeance solidifies social solidarity 
agaimt lawbreakers and probably is the (Hily attemalive to 
the disruptive private revenge of those who feel harmed. 
Abolitionists want to promise murderers that what they did 
to their victims will never be done to them. That promise 
strikes most people as psychologically incongruous. It is. 

At any rate, vengeance ts irrelevant to the function of 
the death penalty. It must be justified independently, by its 
purpose, whatever the motive. An action, a rule, or a pen- 
alty cannot be justified or discredited by the motive for it. 
No rule should be discarded or regarded as morally wrong 
(or right) because of the motive of those who support it. 
Actions, rules, or penalties are justified not by the moiivn 
of supporters but by their purpose and by their effective- 
ness in achieving it without excessively impairing other 
objectives.*^ Capital punishment is warranted if it achieves 

>its purpose—doing justice and deterring crime—regardless 
of  whether  or   not   it   is  motivated  by  vengeful  feelings. 
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CharaelrrisHca. Before turning lo its purely moral a«> 
pects. we must examine some specific charactertstica of 
capital punishment. It b feared above all punishmeats bo- 
cause I) it b not merely irreversible, as matt other pen- 
alties are, but abo irrevocable; 2) it hastens an event which, 
unlike pain, deprivation, or injury, n uni<fue in every life 
and never has been reported on by anyone. Death is ao 
experience that cannot actually be experienced and that 
ends all experience. Actually, being dead b no differeaC 
from not being bom—a (non)cipericncc we all had befora 
being bom. But death is not so perceived. Tbe procen ol 
dying, a quite differeat matter, b confused with it In turv, 
dying b feared mainly twcause death b anticipated—even 
though death IS feared because confused with dying. At any 
rate, the fear of death b universal and b often attached to 
the penalty that hastens it—as though without that penally 
death would not come. }) However, the penally b feared 
for another reason as well. When death b imposed as a 
deliberate punbhment by one's fellow men. it signifies a 
complete severing of human solidarity. The convict b ex- 
plicitly and dramatically rejected by hb fellow humans, 
found unworthy of their society, of sharing life with them. 
The rejection exacerbates the natural separation aiuiety of 
those who expect imminent death, the fear of final anni- 
hilation. Inchoate as these characteristics are in roost miodi. 
the specific deterrent effect of executions depends on them, 
and the moral justification of the death penalty, above and 
beyond the deterrent effect, does no less. 

\feihodoiogical aside. Hitherto 1 have relied on logk 
and fact. Without relinqubhing either. I must appeal to 
plausibility as well, as I turn to questions of morality un- 
alloyed by other issues. For. whatever ancillary service fact* 
and logic can render, what one is persuaded to accept as 
morally right or wrong depends on what appears to be 
plausible in the end. Outside the realm of morab one rclia 
on plausibility only in the beginning. 

The value of life'. If there b nothing for the sake of 
which one may be put to death, can there ever be any- 
thing worth risking one's life for? If there b nothing wonh 
dying for. b there any moral value worth living for? Is • 
life that cannot be transcended by—and given up. or taken, 
for—anything beyond itself more valuable than one that can 
be transcended? Can it be that existence, life itarif, b the 
highest moral value, never to be given up. or taken, for 
the sake of anything? And. psychologically, does a soctd 
value system in which life itself, however it is lived, be- 
comes the highest of goods enhance the value of human 
life or cheapen it? I shall content myself here with raiiiiif 
these queitions." 

Homo homini res sacra. The life of each man should 
be sacred to each other man," the ancients tell us. They 
unflinchingly executed murderers.*> They realized it is tiot 
enough to proclaim the sacrrdness and inviolability of hu- 
man life. It must be secured as welt, by threatening with 
the lots of their own life those who vJoUte what has been 
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prodatnied u inviolable—the right of Innocents to live, 
Ebc the tDviolability of human life U neither credibly pro- 
claimed nor actually protected- No tociely can profeis that 
the lives of in nwrnben are secure if those who did not 
allow innocent others to continue living are ibenuelvei 
allowed to continue living—at the expense of the com- 
nuntty. To punish a murdcfcr by incarcerating him as one 
doei a pickpocket cannot but cheapen human life. Murder 
differs in quality from other crimes and deserves, there- 
fore, a punishment that differs in quality from other pun- 
ishments. There is a discontinuity. It should be underlined, 
not blurred. 

If it were shown that no punishment is more deterrent 
^iban a trivial Rne, capital punishment for murder would 
Fremain just, even if not useful. For murder is not a trifling 

offense. Punishment must be proportioned to the gravity 
of the crime, if only to denounce it aod to vindicate the 
importance of the norm violated. Wherefore all penal sys* 
terns proportion punishments to crimes. The wor^ the 
crime tbc higher the penalty deserved. Why not then ibe 
highest penalty—death—-for the worst crime—wanton mur- 
der? Those rejecting the death penalty have the burden of 
•bowing that no crime ever deserves capital puniahmeot** 
—a burden which they have not so far been willing 
lobear. 

Abolilionisb iiuist that we all have an imprescriptible 
right to live to our natural term: if the inooceot victim 
bad a right to live, so does the murderer. That takes egali- 
tarianism too far for my taste. The crime sets victim and 
murderer apart; if the victim did, the murderer docs not 
deserve to live. If innocents are to be secure in their lives 
murderers cannot be. The thought that murderers are to 
be given as much right to live as their victims oppresses me. 
So does the thought that a Stalin, a Hitler, an Idi Amin 
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should have as much right to live as their victims did. 
FaHure of nerve. Never to execute a wrongdoer, regard- 

less of how deprived his acts, is to proclaim that no act can 
be so irrcdeemaWy vicious as to deserve death—that DO 
human being can be wicked erKWch to be deprived of life. 
Who actually can believe that? I find it easier to believe 
that tho« who affect such a view suffer from a failure of 
nerve. They do not tWnk themselves—and therefore any- 
one else—competent to decide questions of life aod death. 
Aware of human frailty, they shudder at the gravity of the 
decision and refuse to make it. The irrevocability of a ver- 
dict of death is contrary to the modern spirit that likes to 
pretend that nothing ever is definitive, that everytbiag b 
open-ended, that doubts must always be entertained and 
revisions must always remain po&siblc. Such an attitude 
may be helpful to the reflections of inquiring philosophen 
and scteDttsu; but it b not proper for courts. Tbey must 
make final judgments beyond a reasonable doubt. Tbcy 
must decide. They can evade decisions on life and death 
ordy by giving up their paramount duties: to do justice, to 
secure the lives of the citizens, and to vindicate the iwrau 
society holds inviolable. 

0-. FNB MAY oaJECT that Che death penalty ath 
actually achieve the vtndicalkm of violated nomii. or b 
not needed for it. If so, failure lo inflict death on the crimi- 
nal does not bdiltle tbc crime, or imply that the life of the 
criminal is of greater importance than the moral value be 
violated or the harm he did to his victim. But it is tu>t so. 
In all societies the degree of social disapproval of wicked 
acts b expressed in the degree of punishment threatened.** 
Thus, punishments both proclaim and enforce social values 
according to the importance given to them. There b BO 
other way for society to affirm its values. There is tK> other 
effective way of denouncing socially disapproved acts. To 
refuse to punish any crime with death b to suggest that 
the iwgative value of a crime can never exceed the positive 
value of the life of the person who committed it. I find 
that proposition quite implausible. Q 

34. Social appraral la ofual^ not HUUmon, and t 
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TISTIMONY OF ERNEST VAN DEN HAAG, VISITINa FBOFESSOS 
OF CBIMINAL JUSTICE, STATE UNIVEBSITY OF NEW TOEK, 
ALBANY 

Professor VAN DEN HAAO. Witli your permission, I would like to make 
a few points on the bill actually before you, H.R. 13360, and then make 
a few general comments on the death penalty. 

Mr. MANN. Very good, sir. 
Professor VAN DEN HAAO. Rule 65 (1) on page 7, line 15 of the bill 

before you, proposes as a mitigating circumstance "the youthfulness 
of the offender. I would like to urge you to eliminate this clause if the 
youthfulness of the offender in the opinion of the court diminishes, 
and I quote "the defendant"s capacity to appreciate the wrongfulness 
of his conduct," then, 65 (2) fully takes care of it. 

If, on the other hand, the youthfulness of the offender does not di- 
minish his capacity to appreciate the wrongfulness of his act, then I 
do not think it is relevant at all. Therefore, I urge you to eliminate this 
mitigating circumstance. 

I am certainly in favor of regarding it as mitigating if a defendant 
in the opinion of the court was not able, or under circumstances did 
not fully appreciate the wrongfulness of his act, but that seems to me 
quite independent of his age. Young people are just as capable in my 
opinion, just as they are just as capable to murder, of appreciating the 
wrongfulness of murder. And if not, if in the opinion of their counsel, 
they are not, their counsel certainly will make that present, and the 
court would certainly be able to appreciate the counsel's argument. 

Mr. WiooiNS. If you will permit me, Mr. Chairman, to interrupt on 
the relevancy of youth, your argument goes it is irrelevant with re- 
spect to mental capacity to appreciate the wrongfulness of the act, and 
I think the case certainly can be made. 

Do you believe that it is irrelevant on the question of the potential 
for rehabilitation ? 

Professor VAN DEN HAAG. There is very little evidence for rehabili- 
tation with respect to the kind of murder that is being contemplated 
by the present bill, which does not contemplate the death penalty for 
an act of passion. You may say generally there is no evidence for re- 
habilitation in general for most people. 

Let me put it this way: People go out of prison the way they came 
in. Probably not worse and probably not better. Wliat statistical evi- 
dence we have is that no program of rehabilitation of any kind under- 
taken either in the United States, or for that matter, in such countries 
as Sweden has managed to influence the rate of rehabilitation at all. 

Now, you perhaps imply that young people are more easily rehabili- 
tated. There is no evidence of that, I am sorry to say. 

Mr. WIGGINS. Well, if that is true, then it is true across the board 
with respect to all crimes. 

Professor VAN DEN HAAG. I a^ree with you. 
Mr. WIGGINS. And I would like to think that, and I do not have the 

impirical evidence which you do not have either, but I would like to 
think that if we forget for a moment about the death case and are 
simply talking about crime in general, that there is time with respect 
to a particularly youthful offender for society to work on that person 
and perhaps to change that person into noncriminal pursuits. 
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And I would like to think that there is some evidence of a great num- 
ber in our society who have committed acts in their youth, yet have 
grown to become useful members of society. In fact, I suppose if you 
search your own history, you might find some excesses in your youth. 
And it wouldn't be hard for anybody in this audience to do that. 

You see, I think what I am trying to say is tliere may be some rele- 
vance to it for some consideration. And your argument is it is an irrele- 
vant factor. 

Professor VAN DEN HAAG. Well, let me point out that if in some ways 
youthfulness is regarded as relevant in dealing with the appreciation 
of the wrongf ulness of the act, that would be retained if my view is 
accepted. I would like to think as vou do, Mr. Wiggins, but the evi- 
dence that we have does simply not bear out that our effort of rehabili- 
tation are successful. 

Age, however, if I may add, does play a role. Generally speaking, we 
find people after the age of 40 whether exposed to rehabilitation ef- 
forts or not, are likely not to commit violent crimes. 

The question really before you in this case is a philosophical ques- 
tion—namely, do you wish to consider in punishment what a man will 
do in the future or do you think that the pimishment is imposed for 
what he has done in the past ? 

Grenerally speaking, the criminal law does not consider what a man 
will do in the future, else there would be no point in ascertaining his 
guilt. All we would need is to ask a psychiatrist to predict the future 
Behavior of the person, whether lie has committed a crime or not. 

We do punish people not for what they will do in the future; we 
punish them for what they have done in the past. 

]V£r. WIGGINS. I think it is an error for anyone to settle upon one 
basis of punishment for crime. It is a mixed bag. In fact, there is no 
agreement among penologists and in society where we do all these 
things, but a feeling several facts bear upon it, one of which is the 
gravity of the offense; how we treat that person deals with some fac- 
tors relative to capacity to rehabilitate. 

We recognize that there is a degree of vengence involved. I think it 
is futile to attempt to settle upon one and then to say that the pimish- 
ment has to fit that model. It is a mixed bag of consideration. 

Professor VAN DEN H^VAO. I cerainly agree with you, Mr. Wiggins. 
There are at least 2 major considerations. (1) retribution for what he 
has done in the past and (2) the effect of the size of punishment car- 
ried out on the deterrence of others. 

I am not at all convinced of the relevance of rehabilitation for the 
very simple reason we have no evidence that it lias worked anywhere. 

Mr. WIGGINS. Well, I have interrupted, so I am going to ask two 
more questions. Then, we won't have to ask at the end. 

Do you believe it is constitutionally permissible, given the present 
state of the law, to impose the death penalty in any case in which a 
death did not occur? 

Professor VAN DEN HAAG. It is not altogether clear because, as you 
know, the Supreme Court has recentljf excluded the death penalty for 
rape of an adult. I do not know what it would say for rape of a child. 

My own feeling, and it is a guess, certainly no better tlian yours, 
that the Court is very unlikely to regard as constitutional the death 
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penalty for any, but the gravest crimes. Rape apparently is not in- 
cluded in the (Court's opinion. 

And I doubt greatly that anything but some form of killing would 
be included. 

Mr. WIGGINS. Well, I was thinking of two offenses wlien T asked 
that question because both of which are normally Federal death cases 
now. 

We have a rape situation in the present Federal Code authorizing 
the penalty of death. And I doubt whether it would stand constitu- 
tional muster as drafted. 

The other area, however, is treason in which death is not an inevi- 
table consequence of ti-eason. 

And I just wonder if you would have a view as to whether we could 
imjx)se the death penalty for treason. 

Professor VAN DEN HAAG. I think in the case of treason, nobody 
knows what the Court will decide. I myself think there is no harm in 
trying to impose it. I would myself leave it to the Court to exclude it 
if the Court so feels. 

As for rape, let me point out that I tend to agree with the conclusion 
of the Court, but let me point out that it is in my opinion irrational to 
impose the death penalty. To do so is to invite the rapist to kill his vic- 
tim so as to, without additional cost to himself, remove a possible wit- 
ness to his crime. 

Mr. WIGGINS. That would be so if we had a mandatory penalty. But 
I will tell you that is  

Professor VAN DEN HAAG. Even if it is not mandatory, and it cer- 
tainly cannot be under present circumstances, it seems to me that when 
ever the death penalty is imposed, it gives a temptation to the offender 
to commit an additional crime since no further penalty can be imposed. 

So I would be very sparing. And on the whole, t would not wish 
to impose it for rape because I'd reserve it for rape mui'der. But 
treason is a very different matter. 

Mr. WIGGINS. How about kidnaping when some sort of harm oc- 
curred to the victim ? 

Professor VAN DEN HAAG. Again, it seems to me if the purpose, and 
it should be the purpose, is to spare the victim, protect the possible 
victims, I wonder whether when you impose the death penalty for 
bodily harm during the kidnaping, you do not really tempt the kid- 
naper to kill the victim which would remove a witness and would not 
increase his penalty since you can't go beyond death. 

So I would be very reluctant to do that. 
Mr. WIGGINS. Do you tliink the conclusion one can draw with respect 

to kinds of offen.ses which death penalties would prompt the Supreme 
Court, suggesting to tolerate the death penalty only for the most 
extreme crimes, and it hasn't yet given iis a list of those crimes, but 
it has said that rape is not on the list, at least wlien the victim is an 
adult? 

Professor VAN DEN HAAG. Yes. 
Mr. WIGGINS. And it is an open question with respect to  
Professor VAN DEN HAAG. It is an open que'stion. My own guess is 

that the chances are that unless a person is killed, with the exception 
possibly of treason which Iras a long histoi7 of being regarded as a 
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veiy special sort of crime, the Court is likely to not regard the death 
penalty as constitutional. 

1 am here predicting; I am not agreeing with the reasoning of the 
Court. To my mind, tlxis is a matter for the legislature to decide 
and not a matter for the Court to decide what is regarded by today's 
standard as cruel and unusual. 

Today's standards are what Congressmen are there to interpret, 
and not courts. But anyway, we can't overrule the Supreme Court. 

Mr. WIGGINS. All of this, of coui-se, is relevant to our bill because 
the death penalty under the bill can only be imposed on the threshhold 
finding someone died. And we ijerhaps would be excluding, I hope not 
accidentally, but consciously treason from our list of punishable of- 
fenses by death if we were to enact without change the legislation 
before us. 

Professor VAN DEN HAAO. I have not, I must say, made a sufficient 
study to find out from this bill whether treason would be excluded. 

Mr. WIGGINS. Well, of course, it is probable to prove that death did 
occur, but the threshhold finding for the jury and panel under our bill 
is find beyond a reasonable doubt the defendant intended that the life 
of any person be taken. That is first. 

And second, that any pei"Son did die as a direct result of that 
offense. 

If you read those two necessary findings in the context of treason, 
you are faced with an impossible burden. 

Professor VAN DEN HAAG. Yes, sir. 
Mr. WIGGINS. Please proceed. 
Professor VAN DEN HAAO. There is one other point on the bill before 

you that I would like to make. And that refers to page 11, line 8, 
to the bill. If I understand correctly, it proposes a mandatory appeal. 
And I must say I wonder why an appeal should not be left to the 
discretion of the defendant and his counsel. 

If the defendant and his counsel believe, as the trial court did, that 
the penalty is just, why should there be an appeal? If they do not 
believe tlie penalty to "be just, they will appeal indeed. Why then 
make the appeal mandatory ? Yet if I imderstand the bill correctly, 
that is what you are proposing. 

Let me now proceed, if I may, to a few general statements about 
the death penalty. Tlie most imiwrtant thing that I would suggest to 
keep in mind is the death penalty under the bill that you propose will 
affect only very few people. 

One may wonder why go to such lengths when only so few people 
are affected ? I think, however, that one should keep in mind that the 
symbolic value of the death penalty far exceeds the material value. 

" To have the death penalty, and to actually carry it out, today is 
to signal to the country as a" whole and particularly to those tempted 
to commit crimes that we are serious, and we are serious in the protec- 
tion of human life, that we do not regard the taking of the human 
life on the same level as picking someone's pocket, that we regard 
it PS a horrendous crime, totally discontinuous with any other crime, 
and tbat we are willing to impose a horrendous penalty accordinqrly. 

I thiTik it is the symbolic TOIUB is one that is most important about 
the death penalty. 
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Now, I would like with your permission to make just a few points. 
Many people have questioned the morality and legitimacy of the death 
penalty, pointing out that it has, in the past at least, been used 
mainly against those who are poor or black that is with improper 
discrimination. 

Statistics on that matter, in my opinion, are very controversial. But 
we will let that go for a moment. I want to make a more general 
argument. 

If it were true that those who were mainly punished with the 
death penalty Imppened to be more often black and poor than other 
persons white perhaps and affluent, who were not punished with the 
death penalty, I do not think this is a vei-y serious argument against 
the death penalty. 

First, let me point out the statistics are usually based on the number 
of people under the death penalty. But a proper comparison compares 
whether people condemned to death when white are not executed, 
are imprisoned and when black are executed. The number generally 
speaking, of black and poor criminals is totally out of proportion 
to their number in the population. 

And the reason for that is very simply, that in all societies, those 
who are most poor and in some cases most oppressed, are likely to 
commit the highest proportion of crimes. Generally speaking, when 
you are a millionaire, you can get what you want without committing 
at least violent crimes. Thus when you are poor, you are much more 
tempted to commit crimes. 

So that sort of comparison doesn't make any sense. When you take 
more sensible comparison, then the argument maintains that some 
people are as guilty as those to be punished with death, but are some- 
how more favored, escape the death penalty. 

This seems to me hardly sufficient for letting anyone else found guilty 
escape the penalty. On the contrary, that some guilty persons or groups 
eluded it argues for extending the death penalty to them. 

Due process of law is meant to do justice—the equal protection of 
the law is meant to extent justice equally to all. I don't think the Con- 
stitution commands us to prefer equality to justice. When we clamor for 
equal justice for all, it is ]ustice which is to be equalized and extended 
and which is not to be forsaken and replaced by equality. Justice re- 
quires punishing the guilty, as many of the guilty as possible, even if 
only some can be punished. No criminal justice system ever has succeed- 
ed in punishing all the guilty, courts are trying to find truth. But. in 
fact, they can only find evidence. And evidence, as you know, is always 
largely subject to accident. We cannot punish all the guilty. We can 
only punish those guilty that we can prove to be guilty. 

And justice also consists of sparing the innocent. As many innocent 
as possible, even if all are not spared because justice certainly could 
make mistakes. It would surely be wrong to treat everybody with equal 
injustice in preference to meeting out justice at least to some. 

Then, it seems to me justice cannot ever permit sparing some guilty 
I>ersons or punishing some innocent ones for the sake of equality be- 
cause others have been unjustly spared or unjustly punished. 

Further, it seems to me that the argument from diFcrimination has 
not so much to do with the penalty, but merely with the way it is im- 
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posed or distributed. It is totally mistaken unless it is maintained those 
under the death penalty are innocent, but it is only that we maintain 
other guilty persons have escaped. Then, our effort should be to try to 
find these other guilty persons and subject them to the same penalty. 

But the essential question which I think has been raised by previous 
witnesses and which I would like to briefly, at least, dwell upon is a 
moral question. Is the death penalty morally just? And is it useful? 

If it is morally just, then discrimination is wholly irrelevant to 
that question for if it were distributed with total equality, but were 
morally unjust, it would remain morally unjust regardless of the lack 
of discrimination. 

So the question is one of moral justice. There are two aspects to this. 
One is a utilitarian one—namely, does it help us protect other 

victims by deterrence? 
And the other is a moral one. Let me briefly dwell on both. 
The deterrence question is an interesting one because it is usually 

raised by those who oppose the death penalty, they maintain that it has 
not been shown to be deterrent. In my opinion, it has been shown to be 
in the last 10 years. And those who feel it has not been shown have 
simply not kept up with recent scientific investigations. 

But I have had the privilege of being present and participating in 
a symposium with one of your future witnesses, Professor Bedau, and 
also with Prof. Charles Black, both of whom wish to abolish the death 
penalty. They were asked in the symposium: Suppose it were shown— 
not that you have to grant that it has been shown, but suppose that it 
were shown—^that the death penalty is deterrent. And suppose we show, 
for instance, that for each executed murderer 10 victims are spared be- 
cause of deterrence. Would you favor imposing the death penalty? 

The answer was a resounding no. 
We, in questioning, increased the number and said, "Suppose by 

executing, we could diminish the murder rate by 50 percent or toy non- 
executing, we would multiply it by 100 percent," and so on. And the 
answer was always no. 

However deterrent the death penalty would be, we would never favor 
it. 

That seems to me to indicate that those who favor the abolition of 
the death penalty, in answering this hypothetical question, indicated 
that they are more intei-ested in sparing the life of a sinfflc murderer 
than they are interested in sparing the life of any number of future 
victims. 

The morality of that choice quite escapes me. But your witnesses— 
you no doubt will have a chance to as them, and they will tell you why 
they think as they do. 

Generally speaking, though, let me point out that in our criminal 
justice system, we impose penalties without ever asking whether the 
deterrent effect of these penalties can be shown. Yoii sentence a pick- 
pocket to 2 years in jail or you sentence someone committing a more 
grave crime to 4 years in jail. As far as I know. nol>ody has ever shown 
that 2 years in jail deters and that 4 yeai-s in jail deters double as much 
or more of anything of the sort. 

Basically, we impose penalties in view of the gravity of the crime. 
Partly we do so out of ignorance, because we know very little about 
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deterrence. We do know, however, that if we investi^te our own ac- 
tions, yoiu"s as well as mine, we are generally speaking deterred by the 
expectation, or the threat of danger. 

You will not—at least you have not so far—jump from t\ie 60th floor 
of a skyscraper. You will normally take the elevator. You will not go 
out of the window, although going out of the window would be faster. 

The reason, it seems to me, that you don't go out of the window is 
that you realize there is some danger to your bodily integrity if you 
do that. That deters you from going out of the window. And generally 
speaking, I think it would be very hard to understand how the human 
race has survived if we don't admit that based on experience and some- 
times indirect experience, we tend to avoid things that are dangerous 
to us. We tend to avoid them in relation, in proportion, to the likeli- 
hood of the danger and to the gravity, the seriousness of the danger. 

But if that is true for people in general, why should it not be true 
for those people who attempt to commit crimes? Why should the arti- 
ficial danger provided by the law—namely, if you do such and such, 
this will happen to you—not influence people just as the natural dan- 
ger of the law of gravity influences you and me when we do not jump 
out of the window on the 60th floor ? 

It does. The more serious the pimishment, the more deterrent the 
effect. 

Now, deterrence is as has been pointed out one consideration only. 
Clearly, we could avoid all parking violations if we were to impose a 
very high penalty, not even execution, but merely $5,000, say, for any 
parking violation. We don't do that, although it would be very effective 
because we regard it as imjust. 

And by justice, we mean that the penalty must correspond to thf 
perceived gravity of the crime and not just be effective in terms of de- 
terrence. 

But if that is what influences you not to impose a very high penalty 
on traffic violations, then that is also what should influence you to im- 
pose the highest possible penalty on murder. If the penalties are to 
be proportioned to the gravity of the crime, then certainly the death 
penalty is deserved for murder. 

There is no crime I can imagine that is worse, and there is no punish- 
ment T can imagine that is more severe. 

And let me point out it is in the nature of the death penalty, that 
it does have an extra deterrent effect that no other penalty has. For 
all other penalties are revokable. In our system, they tend to be re- 
voked. Only the death penalty cannot be. 

But even if they were not, where there is life, there is hope. No one 
as long as he lives will not in some wav hope if he is in prison to be 
liberated. As a matter of fact, I saw some time ago and perhaps some 
of you did, too, a program on television called 60 Minutes, in which 
Mr. Wallace and his associates interviewed a number of life prisoners 
in a Federal prison, special high security Federal prison. The name 
now escapes me. 

Each of them, each of the prisoners interviewed, told Mr. Wallace: 
"you Avill not find me here next year." Each of them in effect said, 
"Whatever my sentence—and they were all sentenced to life—without 
parole, T will iind a way of escaping." 
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Where there is life, there is hope. All of them, by the way, are still 
there. None of them did manage to escape. 

But I think the deterrent effect of a penalty is very largely depend- 
ent on how it is perceived. We all know that death is the end. None of 
us regards life imprisonment as the end. 

Let me turn briefly to some final moral considerations. It is often 
felt that the death penalty is somehow based on a motive of revenge. 
I want to make two points on that. 

First, I don't know whether that is true, but, second, I have no ob- 
jection to revenge. I think revenge has a very bad reputation, partly 
due to the misreading of Biblical passages, particularly in Romans 
12, verse 19, the Lord is quoted as saying, "Vengeance is mine." 

Let me point out the Lord doesn't say vengeance is bad. In fact, if 
he thought it was bad, he wouldn't have said it is mine. He said merely, 
it is mine. 

And if you read just a little further in this, you will find again in 
Romans, 3 verses after that: the Ruler "beareth not the sword in vain; 
for he is the minister of God, a revenger to execute wrath upon him 
that doeth evil." 

I am quoting from the New Testament to make it quite clear that in 
my opinion, the idea that the New Testament is altogether opposed to 
vengeance, is wrong. It is opposed to personal vengeance. And all legal 
systems are opposed to personal vengeance for reasons that I think I 
need not detail to you. But it is not opposed to retribution. 

At any rate, let me point out even if the motives for the death pen- 
alty were to include vengance, that would not be very relevant. The 
death penalty must be justified not by what motivates one to ask for it, 
but by the effects one expects from it. 

Here, it seems to me, if capital punishment achieves its purpose, 
doing justice and deterring crime, it matters not whether people advo- 
cate it because they are in favor of vengance or whether they advocate 
it despite their opj^osition to vengeance. 

It seems to me that if there is nothing for the sake of which one 
may be put to death, there also can be nothing worth living for. There 
can be hardly any moral value worth living for. Is a life that cannot 
be transcended, given up, or taken, for anything more valuable than 
life itself, is such a life worth living? 

Can it be that existence, life itself, is the highest moral value never 
to be given up, or taken, for the sake of anything? The Romans said 
that the life of each man should be sacred to each other man. But, of 
course, they meant by that precisely that he who violates that norm of 
sacredness will suffer the loss of his own life. And the Romans did 
impose the death penalty. 

And for that matter, the Christian tradition has imposed it until 
very recent times. And the death penalty has been retamed in many 
Christian countries. 

Abolitionists insist that we have an imprescriptible right to live to 
our natural term; that if the innocent victim had a right to live, so 
does the murderer. That does take egalitarianism farther than I would 
like. The crime, murder, itself sets victim and murderer apart. 

If the victim did, then it seems to me the murderer does not deserve 
to live. If innocents are to be secure in their lives, then murderers 
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cannot be. And to tell murderers—as we would if we did not have 
the death penalty—that what they did to their victims never can be 
done to them is, in my opinion, a way of inviting murder. 

I shall be delighted to answer whatever questions you have. 
Mr. MANN. Thank you very much. 
Mr. Wiggins? 
Mr. WiooiNS. Nothing. 
Mr. MANN. Mr. Evans ? 
Mr. EVANS. NO questions. 
Mr. MANN.WCII, you have given us a lot of food for thought. Thank 

you. We appreciate your testimony. 
Our next witness is Prof. Hugo Adam Bedau. the Austin Fletcher 

professor of philosophy at Tufts University. Professor Bedau has 
written and spoken widely on the issue of capital punishment. 

He has submitted a prepared statement and without objection, it 
will be made a part of our record. 

Welcome, Professor Bedau. You may proceed as you see fit. 
[The complete statement of Professor Bedau follows:] 

STATEMENT OF HUGO ADAM BEDAU, AUSTIN FLETCHER PBOFEBSOR OF PHILOSOPHY, 
TUFTS UNIVERSITY, MEDFOBD, MASS. 

Although the question of the death penalty under federal law raises many 
Important legal, moral, and em?)irlcal questions, my remarks here are confined 
to only three of these questions. One is: What role should retribution play in our 
thinking about capital punishment? The second Is: How strong is the evidence 
that the death i»enalty la administered with racially discriminatory impact? 
Finally, I shall consider the question: What is the recidivism record of those 
persons who might have been sentenced to death and executed but who were, 
instead, imprisoned and snl>8equently released? 

I. RETRIBUTION 

Some critics of the death penalty denounce it on the very ground on which 
others defend it: its retributive character. Some think that since the death 
penalty is retributive, and retribution Is an illegitimate purjiose for punishment, 
therefore the death penalty cannot be justified. Others believe that retribution 
is the chief function of punishment, and that a refusal to punish murderers and 
otJier heinous criminals with death Is a failure to provide adequate retribution. 
This controversy Is worth resolving, if for no other reason, than that both the 
Solicitor General' and the Supreme Court' have appealed to retribution in their 
recent arguments against the unconstitutionality of capital punishment. 

My own view—^and I think it Is the dominant one today among philosophers 
and other students of the theory of punishment—is that justifle<l punishments 
have some retributive features, but that the death penalty is not the only way 
to achieve them.' 

There seem to be several retributive features of punishment, all of which are 
built around the idea that a proper punishment "pays back" to the offender some- 
thing like what he inflicted on the victim : (1) crime must be punished because it 
is unfair to the law abiding and to the innocent victim not to do so (the principle 
of fairness) ; (2) punishment must be an infliction of hardship, suffering, or 
deprivation on the offender (the principle of deprivation) ; (3) the severity of 
punishments must be proportional to the gravity of the offense (the principle of 
proportionality) ; and (4) only a severe penalty for a grave crime can adequately 
express society's abhorrence at the offense (the principle of denunciation). 

' Brief for the United States as Amicus Curine. Fowler v. North CaroUna, O.T. 1974, 
No. 7.3-7031, at 41 note 1.1: also Brief for the United States as Amicus Curiae, Oregg v. 
aeorgia, et al., O.T. 197.'). No. 74-62.')7. etc.. at 47 note 25. 

'Oregg v. Oeorgia, 428 U.S. 1.13. 183-184 fl976). 
•See Hart. Punishment and RetponnihiUty (1967); The Philotophy of PunUhment 

(ed. Action. 1969) ; Honderlch. Punia'>ment: The StiVDOted Juiiliflcation« (1969) ; Juttice 
and Punithment (ed. Cederblom and Blizek, 1977) ; Richards, The Moral CritleUm of Law 
(1977). 
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Opponents and defenders of the death penalty need not dispute any of these prin- 
ciples. Obviously, both sides agree on principle (1) ; only those who reject punish- 
ment altugetiier would disagree. Likewise with principles (2) and (4) ; long-term 
imprisonment (with or without eventual release) Is certainly a deprivation 
and a severe one. A defense of the death penalty on retributive grounds thus very 
quielily reduces to the view that principle (3), the principle of proportionality, 
requires capital punishment. Let us look at this claim more closely. 

Traditionally, the principle of proportionality has been understood in terms of 
the doctrine of retaliation in kind, lex talionis. However, on this interpretation, 
as it has often been pointed out, (a) no crime other than criminal homicide can 
Justifiably be punished l>y death on retributive grounds, and (b) all inexcusable 
and unjustifiable homicides will require the death penalty. Furthermore, reflec- 
tion will show that (c) current legal methods of inflicting the death penalty are 
l>ound to l>e inadequately retributive in .some cases. All these conclusions should 
be as troublesome for defenders of the deatli penalty as they are for its opponents. 

(a) The punishment oj crimes other than murder.—First, the biblical world 
did not limit the death penalty to the punishment of murder. Many other non- 
homicidal crimes also carried this penalty (e.g., kidnapping, witchcraft, cursing 
one's parents).* In our own recent history, persons have been executed for ag- 
gravated assault, rape, kidnapping, armed robbery, sat)otage, and espionage.' It 
is not possible to defend any of these executions (not to mention some of the more 
bizarre capital statutes, like the one in Georgia prior to 1966 that provided an 
optional death penalty for desecration of a grave) on grounds of just retribution. 
This entails that either such executions are not justified or that they are justified 
on some ground other than retribution. In actual practice, few defenders of the 
death penalty have ever been willing to rest their case entirely on the moral 
principle of just retribution as formulated in terms of "a life for a life." (The 
philosopher Immanuel Kant seems to be the only conspicuous exception.) Most 
defenders of the death penalty have implied by their willingness to use executions 
for non-homicidal crimes that they did not place much value on the lives of crim- 
inals when compared to the value of property belonging to innocent citizens. 

(b) The punishment of eriminal homicide.—Our society for several centuries 
h&B endeavored to apply the death penalty only to some, not to all, criminal hom- 
icides. (Even Kant took a surprisingly casual attitude toward a mother's killing 
of her illegitimate child. "A child born into the world outside marriage is outside 
the law..., and consequently it is also outside the protection of the law.")* In this 
country, the development nearly two liundred years ago of the distinction between 
first- and second-degree murder was an attempt to narrow the class of criminal 
homicides deserving the death penalty.' Yet those dead owing to manslaughter, 
or to any kind of unintentional, accidental, unpremeditated, unavoidable, unma- 
licious killing are just as dead as the victims of the most ghastly murder. 

Both the law in practice and moral reflection show how difficult it is to identify 
all and only those criminal homicides that are appropriately punished by death 
(assuming that any are). Individual judges and juries differ in the conclusions 
they reach. This history of capital punishment for homicides reveals continual 
efforts, uniformly unsuccessful, to identify before the fact those homicides for 
which the slayer should die. 

Benjamin Cardoso, a Justice of the United States Supreme Court fifty years 
ago, said of the distinction between degrees of murder that it was 

" * • • So obscure that no jury hearing It for the first time can fairly be 
expected to assimilate and understand it. I am not at all sure that I understand 
it myself after trying to apply it for many years and after diligent study of what 
has been written in the books. Upon the basis of this fine distinction with its 
obscure and mystifying psychology, scores of men have gone to their death."' 

Similar scepticism has been registered on the reliability and rationality of 
death penalty statutes that give the trial court the discretion to sentence to 
prison or to death. 

« See Kar.lg, "Judaism and the Death Penalty," In The Death Penalty in America (ed. 
Bedaii, 19GT). 

• National Prlaoner Statlatlcs, "Capital Punishment 1976," Table 1. p. 18. 
•Kant. The ilelaphii'lml FAementH nt -hmtire (tr   I.ndd i   p. 1<>0. 
' Keedy. "HI»tory of the Pennsylvania Statute Creating Degrees of Murder," 97 V. Pa. L. 

Rev. 759 (1949). 
• Cardoxo. "What Medicine Can Do for Law," In Selected Writingi of Benfamin Nathan 

Cardoto (ed. Hall. 1947), at 204. 
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As Justice Marshall Harlan of the Supreme Court observed a decade ago: 
"Those who have come to grips with the hard task of actually attempting to 

draft means of channeling capital sentencing discretion hare confirmed the 
lesson taught by history • • •. To Identify before the fact those characteristics 
in the language which can be fairly understood and api)lled l)y the sentencing 
authority, appear to be tasks which are beyond present human ability."* 

The abstract principle that the punishment of death best fits the crime of mur- 
der, despite its Initial self-evidence, turns out to be extremely difficult to Interpret 
and apply. 

If we look at the matter from the standpoint of the actual practice of criminal 
justice, we can only conclude that "a life for a life" plays little or no role what- 
ever. Plea bargaining, even where murder Is concerned. Is widespread. Studies 
of criminal Justice reveal that what the courts (trial or appellate) decide on a 
given day is first-degree murder suitably punished by death In a given jurisdiction 
could just as well he decided in a neighboring Jurisdiction on another day either as 
second-degree murder or as first-degree murder but not warranting the death 
penalty." The factors that Influence prosecutors in determining the charge under 
which they will prosecute go far beyond the simple principle of "a life for a 
life." Nor can It be objected that these facts show that our society does not care 
about justice. To put It succinctly, either justice In punishment does not consist 
solely of retribution, because there are other principles of Justice: or there are 
other moral considerations besides justice which must be honored ; or retributive 
Justice is not adequately expressed In the idea of "a life for a life." 

(c) The death penaltv as insuffleiently retributive.—Given the reality of hor- 
rible and vicious crimes, one must consider whether there is not a quality 
of unthinking arbitrariness in advocating capital punishment for murder as the 
retributively just punishment. Why is deatb In the electric chair or the gas 
chamber or before a firing squad or on a gallows the eract requirement of 
retributive justice? When one thinks of the savage, brutal, wanton character 
of so many murders, how can retributive Justice be served by anything less 
than equally savage methods of execution for the murderer? From a retributive 
point of view, the oft-heard complaint, "Death is too good for him!" has a 
certain truth. Yet few defenders of the death penalty are willing to embrace 
this consequence of their own doctrine. 

The reason they do not and should not is that. If they did, they would be 
stooping to the methods and thus to the squalor of the murderer. Where criminals 
set the limits of Just methods of punishment, as they will do if we attempt to 
give exact and literal implementation to lex talionig, society will find itself de- 
scending to the cruelties and savagery that criminals employ. FV>r a society to 
do this would be especially reprehensible, because society would be deliberately 
authorizing such acts, in the cool light of reason, and not (as Is often true of vi- 
cious criminals) Impulsively or in hatred and anger or with an insane or un- 
balanced mind. Moral restraints, in short, prohibit us from trying to make 
executions i)erfectly retributive. Once we grant the role of tliese restaints, the 
principle of "a life for a life" itself has i)een qualified to a point where it no longer 
suffices to Justify the execution of murderers. 

Other considerations take us In a different direction. Few murders, outside 
television and movie scripts. Involve anything like an execution. An execution, 
after all, begins with a solemn pronouncement of death sentence from a Judge, 
followed by long detention In maxlmuum security awaiting the date of execution, 
various appeals, perhaps a final sanity hearing, and then "the last mile" to the 
execution chamber Itself. As the French writer Albert Camus has remarked: 

"For there to be an equivalence, the death penalty would have to punish a 
criminal who had warned his victim of the date at which we would inflict a hor- 
rible death on him and who, from that moment onward, had confined him at his 
mercy for months. Such a monster is not encountered In private life." " 

Most popular discussions of the death penalty and retribution are spoiled by 
a failure to understand the role of the principle of proi»ortionallty. This happens 
whenever It is asserted that murderers deserve death, as though this were a self- 
evident truth. It is not. If murderers deserve to die, then it is because a general 
principle of proportionality in punishment leads to this conclusion. Lex talionis 
is such a general principle, but, as we have seen. It has objectionable consequences 

•McOautha v. California, 402 U.S. 188 (1971). at 204. 
"See. e.g.. Ztmrinc. Eleen. and O'Mallev. "Pnnlshlnit Honitclrto In Phl'ndelphta: Per- 

gpectlven on the Death Penalt.v." 4."! U. Chicago I-. Rev. 227 (1976) ; and Bedau. "Felony 
Murder Rptie nnd ''-e '>fiii<<Btorv Death Penalty : A Stud.v In Dldcretlonary Jn«tlce." 10 
Suffolk U. L. Rev. 493 (1976). 

" CamuR. Retiatanee, Re^llion, and Deat\ (1961). at 199. 
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if taken literally and applied uniformly throughout the construction of a i>eiiaUy 
schedule. The only rational response, therefore, is to swallow these undesirable 
consequences out of respect for consistency, or to reject lex talionis and find some 
other way to interpret the principle of proportionality, even if It turns out that 
one can no longer insist that murderers deserve to die. 

A few words are perhaps appropriate here regarding principle (4), the principle 
of denunciation. The most famous recent expression of this view we owe to an 
English Judge, Lord Justice Denning, when he said : 

"The ultimate Justification of any punishment is not that it is a deterrent, 
but that it is the emphatic denunciation by the community of a crime: and from 
this point of view, there are some murders which, in the present state of put>lic 
opinion, demand the most emphatic denunciation of all, namely the death pen- 
alty." " 

The difficulty, however, is that actual executions do not always have this 
80l)ering and admonitory effect. Instead, other effects triumi^, as the recent 
novel about executions in Florida, James McLendon's Deathwork (1977), vividly 
illustrates. Disgust, fear, horror, terror, nausea, revulsion, stupefaction, shame, 
self-loathing—these are emotions and feelings inspired in those who witness 
modem executions, if we may believe the testimony of most observers." In an 
earlier day, equally inappropriate reactions were generated among those present 
at public executions. (See the revealing account by Michel Foucault, in Discipline 
and Punish (1977).) These effects so thorough defeat the purpose of punishment 
as denunciation that we must either abandon principle (4) or adopt methods of 
punstament less savage than gas chambers, electric chairs, and firing squads. 

What, then, emerges from our examination of retributive Justice and the death 
penalty? If retributive Justice is thought to require lex talionis, all one can say is 
that this principle has never exercised more than a crude and indirect effect on 
the actual punishments meted out. Otiier principles interfere with a literal and 
singleminded application of this one. Some murders seem improperly punished by 
death at all; other murders would require methods of execution too horrible to 
inflict; in still other cases any possible execution is too delil)erate and monstrous 
given the nature of the motivation culminating in the murder. Furthermore, pro- 
ponents of the death i)enalty rarely confine themselves to supportng the death 
penalty only for all murders. 

Of course, one may reject the principle of lex talioni* as too crude and still 
embrace the retributive principle of proportional severity of punishments to the 
gravity of the offense. Even though one need not claim that life imprisonment 
(or any kind of punishment other than death) "fits" the crime of murder, one 
can claim that this punishment is the proper one for murder. To do this, the 
schedule of punishments accepted by society must be arranged so that this mode 
of imprisonment is the most severe penalty used. Opponents of the death penalty 
need not reject the principle of proportionality. Just as defenders of the death pen- 
alty need not accept lex talioniB. 

In recent years, there has been a considerable upsurge of interest in retributive 
principles of punishment among those who have given serious thought to the in- 
justices done in tie name of deterrence and rehabilitation. Perhaps the leading 
contributions have been by Andrew von Hirsch, in Doing Justice (1976), and the 
Twentieth Century Fund Task Force, In Fair and Certain Punishment (1976). 
It is all the more important, therefore, to notice that none of these "new retri- 
bntlvists" supports the death penalty. None believes that justice in punishment 
requires society to have recourse to capital punishment for any crimes. I concur 
with this conclusion. 

There are several reasons why this conclusion is all but inevitable. The most 
important is the belief that Justice—which is the sole source of whatever is 
legitimate in retribution—is also the source of other moral principles that are 
in practice incompatilile with capital punishment Chief among these principles 
is the requirement of equal treatment, and the more so as the severity of pun- 
ishments increases. Our Constitution itself recognizes the priority in justice of 
equality over retribution, for it contains no explicit references to retributive 
punishment, whereas the Fourteenth Amendment specifically requires "equal 
protection of the laws." 

I conclude from this examination that it is virtually impossible to construct a 
reasonable defense of the death penalty on tiie ground that it is a requirement of 
either justice or Just retribution. 

" Rotal Comml.Blon on Ciolfnl Piinlohmpnt. Report nn,5S>   "S.t. 
»Reld, Eveieitnem: I Sato 1S9 Men Die in the Electric Chair (197R1 : Duffy and Hlrih- 

b^ric. SK Men and t Women (1962) : hotltind. "The Dramaturfrr of State EhiPcotlom," ta 
State Eteeutiont Vieiced TtittoricoUy and Sociologioalty (1677). 275-426. 

3»-990 O - 79 - a 
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n.   KACIAL   DISCBIMINATION 

The major complaint against the death penalty in the United States during 
the past generation, both In litigation before the federal courts and in all other 
forums, has been the objection that this penalty as administered is either arbi- 
trary or discriminatory, or both, and thus an indefensible violation of equal 
Justice. 

Chief among its discriminatory features has been the fact that capital punish- 
ment falls with an unfairly high probability upon members of racial minorities, 
primarily black Americans of African descent. Some of this evidence has already 
been made directly available to Congress," and the federal courts" on earlier 
occasions. Some of it appears annually in Capital Punishment, the bulletin pub- 
lished by the Department of Justice in its series, National Prisoner Statistics. 
Some of it has been presented to scholarly audiences," and there is new evidence 
available here for the first time. 

(1) Race of Persons Unlawfully Executed.—The legal system in a community 
is not likely to perform in ways markedly out of step ^vith prevailing moral senti- 
ments, and the racist aspects of the death penalty are foreshadowed in the ugly 
history of lynching. From records kept by the Tnskegee Institute, we learn that 
between 1882 and 1964, a total of 4,743 persons were illegally executed by lynch- 
ing in the United States. Of these, 3,446 involved black victims." Although more 
whites than blacks by a wide margin were lynched in a few states (e.g., in Ore- 
gon 20 whites have been lynched, only 1 black; in California, 41 whites and 2 
blacks), and the same small number of each race in a few states (New York and 
New Jersey each lynched 1 white and 1 black), in all the Southern states the 
overwhelming preponderance of lynch victims was black. (See Table I) Happily, 
lynching is virtually a thing of the past, but it shows better than anything else 
the special vulnerability of blacks to racial injustice as a historic phenomenon. 

TABLE l.-VICTIMS OF LYNCHING IN THE SOUTH, 1882-1964 

DM* of victim 

Sttte White BlKk 

Al«b«mi  48 299 
Ariiansis _   58 22S 
Florida  25 257 
Goorjii     39 492 
Loulslini     56 335 
Missisjippi   42 539 
North Carolina      15 86 
South Carolina   4 156 
Tennessee   47 204 
Teus „ „  141 3S2 
Virjina  17 83 

Total    492 3,029 

Source: A. D. Grlmshaw, e<j.. Racial Violence in the United States (1969), p. 57. 

(2) Race and the Death Penalty for Rape.—The death penalty for rape was 
declared unconstitutional in 1977," and no one is under death sentence for this 

14 See "To Establish Constitutional Procedures for the Imposition of Capital Punish- 
ment." Hearing Before the Subcommittee on Criminal Laws and Procedures, Committee of 
the Judiciary, U.S. Senate, 94th ConRress. Ist Session, on S. 1.S82, May 18. 1977; "Imposi- 
tion of Capital Punishment." Hearings Before the Subcommittee on Criminal Lnws and 
Procedures, Committee of the Judiciary, U.S. Senate, 93d Congress. Ist session, on S. 1, 
S. 1400, and S. 1401. February-July. 1973; "To Abolish the Death Penalty," Hearings 
Before the Subcommittee on Criminal Laws and Procedures Committee of the Judiciary, 
U.S. Senate, 90th Congress, 2d session, on S. 1760. March-July 1968. 

>• "Capital Punishment." Hearings Before Subcommittee No. 3, Committee of the Judici- 
ary. H.R. —. 92d Congress. 2d session on H.R. 8414 etc.. and H.R. 12217. March-May 1972. 

'•Brief for Petitioner. Maxell v. Bishop. O.T. 1968. No. 622; Brief for NAACP Legal De- 
fense and Educational Fund as AmIcI Curlne, Boykin v. Alabama. O.T. 1968. No. 842; 
Brii'/s for Petitioners, Alkens v. California. Furman v. Qeorgla. Jackson v. Oeorgla. Nos. 
68-i)027. 69-5003, 69-5030; Brief for Petitioner, Fowler v. North Carolina. O.T. 1974, No. 
73-7031 : Brief for Petitioner. Jurek v. Texns. O.T. 197.^. No. .53-94. 

"See Capital Punishment <n the United States (eds. Bedau and Pierce, 1976), and 
sources cited infra notes 31-32. 

"Racial Violence in the United States 56-57 (ed Grlmshaw, 1969); and Daniel T. 
Williams, "The Lynching Record at Tuskegee Institute" (memorandum, 1869). 

"Coker v. Qeorgla. 97, S. Ct. 2861 (1977). 
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crime. Nevertheless, It is Instructive to examine the tremendous differential Im- 
pact this penalty had for black and white offenders, particularly because sev- 
eral states re-enacted capital statutes for rape between 1972 and 1977 after the 
earlier statutes had been Invalidated by Furtnan v. Georgia in 1972, and because 
It Introduces us to the special role that the status of the victim has In determining 
wlio gets sentenced to death. 

Since 1930, 455 persons have been executed for the crime of rape. Of these, 48 
(10.5%) were white ; 405 (89%) were black ; and 2 (0.5%) were of other races." 
These figures are much more significant and alarming when they are related to 
the race of the victim. A study of six states (Arkansas, Florida, Georgia, Louisi- 
ana, South Carolina, Texas) from 1945 through 1965 showed that a black male 
defendant convicted of raping a white female victim was the most likely to be 
sentenced to death. More than a third (113 out of 317) of the blacks convicted 
of raping a white were sentenced to death, whereas only one in fifty of the others— 
blacks who raped blacks, and whites who raped blacks or whites—were sentenced 
to death. (See Table II) Yet inter-racial rape of white victims by black offenders 
constituted only about a quarter of all the rapes examined (817 out of 1,280)." 

(3) Race of Persons Legally Executed.—Under federal law since 1930, 33 per- 
sons have been executed, including 28 whites and 3 black.s. The last federal exe- 
cution was in 1963." These numbers are perhaps too small to be significant. The 
vast proportion of all persons executed are sentenced under state law, and here 
race is a significant factor. 

TABLE II.—RACIAL COMBINATIONS OF CONVICTED RAPE OFFENDER AND VICTIM BY TYPE OF SENTENCE: 
ARKANSAS, FLORIDA, GEORGIA, LOUISIANA, SOUTH CAROLINA, TENNESSEE—1945-fi5 

Death sentence Other lentence Total 

Number Percent Number Percent Number Percent 

Black offender/white victim  113 
19 

36 
2 

204 
902 

64 
91 

317 
921 

100 
Other racial combinationi of offender and victim... 100 

Total  132 . 1.106 . .... 1,238   . 

Note: X>-275.72: p<O.ODl. 
Source: The Annals, May 1973, table 2, p. 129. 

Although only one person has been executed In the past thirteen years, and he 
was white (Gary Gilmore, Utah, January 1977), .since 1930 a total of 3,860 have 
been lawfully executed. Of these 1,752 were white offenders and 2,066 were black. 
Black offenders thus constitute 54% of all iiersoais executed, whites 45%, and 
other races 1%." 

During the past century, among nearly 6,000 recorded executions under state 
authority, we find that "blacks were executed for less serious crimes and crimes 
less often receiving the death penalty * * • than whites, • • * blacks were often 
younger on the average than whites, whatever their offenses and whether or not 
they had appeals; and » • • blacks were more often executed without appeal, 
whatever their offense and age at execution." " 

(4) Race of Persona Sentenced to Death.—The latest tmoffldal figures for 
I)er.sons currently under sentence of death show that as of mid-April 1978, there 
are 498 persons on "death row" in 25 states. Of these, 235 (48%) are black, 240 
(49%) are white, and the remaining 3% are American Indian and Hispanic." 

These figures- are of interest when compared with tbose available for two re- 
cent prior dates, mld-1978, when Furman v. Georgia brought to an end several 
years of litigation on the constitutionalltv of the death penaltv: and mld-i976. 
when early four years of mandatory death penalties enacted in the wake of 
Furman were declared unconstitutional by the ruling In Woodson v. yorth Caro- 

"Nntlonnt Prlsonor Statlotlcii. "CanlfR' PiinlshmrDt 1976". T«ble 1. n. l-t. 
"Wolfeniic nn<\ Klertel. "Race. .Tudldal Discretion, and the Death Penalty." 407 The 

AnnaiR llfl fl97.Sl. at 129. 
" National Prisoner Statlitica. "Capital Punlihment 1978." Table 27, p. 59. 
"On clt.. Table 1. p. 13 
« Bowers. ExecuHont in America (1974). at 102. 
"Nfltlonal ConllHon to Aliollah the Death Penalty. "Death Row CengnR." April 11. 1978 

(newR release). 
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Number Ptront Numbtr Ptront Numbar     Pirctnt Total 

267 
n* 
240 

42.0 
51.0 
49.0 

3S1 
179 
235 

5«.0 
42.0 
4«.0 

13 
• 30 

1> 

2 
7 
3 

>S31 
• 423 
•493 
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Hna (Table III). AB these data show, the onljr time in the past six years when the 
proportion of whites on "death row" slgniflcantly exceeded the proportion of 
blacks was under the Bhort-lived mandatory death penalties of the mid-1970's. 
Discretionary death sentencing, whether of the older "ungulded" variety prior to 
Furman, or the new "guided discretion'' authorized under the rulings of Oregg 
V. Georgia, Jurek v. Te<ra», and Profflt v. Florida, seems to allow the proportion of 
blacks on "death row" to increase. 

TABLE III.—PERSONS UNDER DEATH SENTENCE IN THE UNITED STATES, 1972-71 

Ran of persons on death row 

White 

Date 

June 29,1972  
July 2,1976  
Apr. 15, 1978  

Total    721 46.6 765 49.4 61 4 1,547 

> CALM newsletter, October 1972. 
' Indudes 9 for whom race Is unknown. 
> NAACP legal defense fund memorandum, "Death Row Inmates," Nov. 11,1976. 
• NCADP release, "Death Row Census," Apr. 15,1978. 

(5) Homicide Rate* Among Blacks and Among Whitet.—Criminologlsts uni- 
formly report that for "• • • homicide and other assaultive crimes in the United 
States • • • Negroes have rates between four and ten times higher than whites." " 
This fact is occasionally cited in the attempt to explain away the high proportion 
of blacks on "death row" during recent years, as well as the historically greater 
number of blacks who have been legally executed, as though racism itself played 
no role. 

Most of these victims of homicide are themselves black if the offender is black, 
and white if the offender is white; inter-racial homicide is much rarer than the 
Intra-radal variety." (The most recent reports Indicate that In New York, 
for Instance, "78.7 percent of all homicides involved persons of the same racial 
background."") Since blacks constitute no more than 10 to !.'» i)ercent of all 
Americans, the differential impact of the death penalty on blacks cannot be 
explained solely by reference to their higher homicide rates. The generally 
greater poverty among blacks than among whites nationally Is also, no doubt, a 
factor in the equation that explains the high incidence of blacks on "death 
row"" Still, it seems likely that the factor of race also plays a direct role. 

(6) Current Death Sentences and Race of Victim and Offender.—The possibil- 
ity that race is a factor Is confirmed by the most recent studies being conducted 
under the direction of Dr. William Bowers of the Center for Applied Social Re- 
search at Northeastern University." Bowers, author of the important volume 
Executions In America (1974), and his associates have under continuous exami- 
nation all death sentences in Florida, Georgia, and Texas, the three states whose 
ipost-Furman capital statutes for murder were upheld by the Supreme Court in 
1976 and where (as of April 15, 1978) 225 persons are currently on "death row." 
By examining all possible racial combinations of victims and offenders, we can 
see a significant tendency toward racial discrimination where the death penalty 
is concerned. (See Table IV). The distribution as reported in Table IV Is vir- 
tually Identical with that reported in an earlier study by a different investigator 
studying the same phenomenon in 1976." 

" 8tuaie» in Homicide (ed Wolfgang. 1967). 8 : cf. op. dt. pp. 118, 22a 
J^Sep Onrflnkpl. "Inter- nnd Intra-rnolnl Homicides." In Sfurffe* in Homicide (ed. Wolf- 

gang 1067). 4!5-65. 
=• New York Times. Aagust 28. 1977. pp. 1, 84. 
"See "A Study of the California Penalty Jury In Flrat-Degree-Murder Cases." 21 Stan- 

ford L. Rev. 1S02 (19B9) at 1419. 
» New York Times. March 6. 1978; Sontbern Povertyi hnvr Report. Spring. 1978. 
"Rledel. "Discrimination In the Imposition of the Death Penalty: A Comparison of the 

Characteristics of Offenders Sentenced Pre-J'tirmon. and Post-f«r«an." 49 Temple I. O 
261 f 1976). Table 11. at 286. 
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The data reported by Bowers for persons currently under death sentence for 
murder In three southern states is also strikingly parallel to the data reported 
by other Investigators for persons sentenced to death for rape in sis southern 
states a generation ago (recall Table II). Bowers' data are even more disturbing 
when seen in conjunction with the arrest-for-homicide data for tlie same states 
and covering the same period (see Table IV). Whereas only four percent of all 
arrests for criminal homicide are of black offenders charged with killing white 
victims, 36 percent of all persons on "death row" are blacks convicted of killing 
whites. Whereas half of all those arrested for criminal homicide are blacks 
charged with killing other blacks, less than one in ten of those of "death row" is a 
black who killed a black. One of the few whites on "death row" who killed a 
black also killed several whites." The conclusion is inescapable that the death 
penalty is reserved almost exclusively for those wlio kill whites; the criminal 
Justice system in these states apparently does not put the same value on the life 
of a black person as it does on the life of a white. 

Justice Powell, writing in 1973, observed that "tlie possibility of racial bias in 
the trial and sentencing process has diminished . . . [and] discriminatory imposi- 
tion of capital punishment is far less likely today than in the past." " If true, it Is 
owing primarily to the increased participation of black Americans In many 
aspects of the criminal justice system in their communities throughout the nation. 
In the context of his remarks. Justice Powell seemed to Imply that the disgraceful 
record of racial discrimination where the death penalty was concerned depended 
upon the untrammelled sentencing discretion afforded the trial courts by the then 
prevailing systems of capital sentencing, nnd that with the end of that system (an 
achievement of the ruling in Fumian,'" from which, however, .Tustice Powell dls- 
during 1973. this shameful record would not be rei)eated. 

As yet. we have had no thorough study of the flow of criminal homicide cases 
from arrest to final disposition in any jurisdiction where the post-Furwmn "guided 
discretion" capital statutes have l)een operating. Consequently we have no assur- 
ance that the diminished racial bias that Justice Powell predicted six years ago 
accurately characterizes the present system. What evidence we do have, reviewed 
above, suggests that very little has changed. As one investigator put it, "There Is 
no evidence to suggest that the po8t-F«rmon statutes have been successful In 
reducing the discrimination which leads to a disproportionate numl)er of non- 
white offenders l>eiQg sentenced to death." " 

TABLE IV.—ARRESTS AND SENTENCES FOR CRIMINAL HOMICIDE BY RACE OF VICTIM AND OFFENDER: FLORIDA. 
GEORGIA, TEXAS—1976-78 

Arrested for crlmliul 
homicide > Under sentence of tfeeth' 

BiKh offender/Mack victim  
White offender/white victim  
Bleck offender/white victim  
White olfender/bleck victim  

Total  2.2« 100 100 <225 

Number Percent Percent Nufflbtr 

1,099 49 7 16 
1,013 45 56 12S 

92 4 36 82 
3t 2 1 2 

> Uniform Crime Reports, supplementary homicide report 1976 only. 
' Florida (as of May 8,19/8), 101 persons: Georgia (as of Apr. 28,1978 
' Excludes 2 cases where more than 1 victim was involveo not of the 
Source: Center tor Applied Social Research. Northeastern University, Boston Mass 

• Uniform Crime Reports, supplementary homicide report 1976 only. 
> Florida (as of May 8,19/8), 101 persons: Georgia (as of Apr. 28,1978), 6S persons: Texas (as of Au|. 1977), 61 persons. 
> Excludes 2 cases where more than 1 victim was involveo not of the same race. 

" Lewis and Mannle, "Race and the Death Penalty: The Tictlm'g Influence," 41 LAB 
Journal of Amer. Prim. Justice Assn. (Wlnter-Sprlnit 1978) : also Lewis and Peoples, Th» 
Supreme Court nnd the Criminal Procemi: Ca«e> and Commentt (1978). 

» Furman v. Georgia, 408 U.S. 238. 450 (1972). 
>• RIedel. tupra note 17, at 282. 
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TABU v.—ARRESTS AND SENTENCES FOR FELONY-TYPE MURDER BY RACE OF VICTIM 

AND OFFENDER: FLORIDA, GEORGIA, TEXAS-197$-7t 

ArresM tor falony-type 
murder' Undtr stntenct of duth 

Numbw ParcMt Ptrcwit Nurabtr 

Black offender/black victim  .   64 2( S                       I 
Wtiite offender/wtiile victim   112 51 54                      « 
Black offender/white victim  37 17 40                    59 
White otiender/black victim  6 3 12 

Total  219 100 100 149 

I Uniform Crime Reports, supplementary homicide report, 1976 only. 

Source: Center for Applied Social Research, Northeastero University, Boston, Mats. 

The explanation of this fact and tlie virtual guarantee that nothiiiK will change 
In the future is provided by the fact that the "guided discretion" statutes really 
offer very little constraint on choice of sentence. Every such statute uses lacguage 
broad and vague enougli to permit tlie community's racial prejudice to determine 
the sentence. Moreover, the "guided discretion" statutes do nothing to affect the 
great scope of discretion lodged in the police, prosecution, and courts at every 
phase of a crimii:al homicide case prior to actual sentencing. This deplorable fea- 
ture of the po8t-F«rmaw capital statutes has been discussed at length in jH-r- 
suasive and vivid manner by Professor Charles I<. Black, Jr.," and there is no 
need for me to dilate upon it here. What has proved to be true in the several 
states—that the new "guided discretion" statutes yield results not less arbitrary 
and discriminatory than the old "unguided discretion" statutes—has not lieen 
circumvented by the proposed federal legislation to which this hearint; is 
addressed. 

m.  LONG-TERM   IMPRISONMENT  AND  RECIDIVI8U 

Michigan abolished the death penalty for murder in 1847. and has never re- 
instated it. Since that date, other states in the West, North Central, and Xew 
England regions have also completely abolished capital punishment. In l{Hi4. the 
voters in Oregon went so far as to rewrite their state constitution to repeal the 
death penalty for all crimes. Since Furman, a few states have failed to reenact 
any capital statutes and thus have Imcked into a policy of total abolition that 
direct legislative reform probably could not have achieved. As a result, we have 
considerable experience with penal sytems that execute no one. 

From time lmme»norial, beginning with God's judgment upon Cain, the first 
murderer (Genesis 4 :11-16). the traditional alternative to the death penalty has 
l)een banishment. In the past century in this country, banishment took the form 
of life imprisonment without possibility of release. During the past generation, 
however, most opponents of the death penalty have oppo.sed this harsh alterna- 
tive, and instead have favored a policy of punishment for the grave.st crimes of 
Impri.sonment of indefinite duration, with eligibility for release upon favorable 
recommendation by the adnlt authority or parole board after serving a fixed 
minimum time. The result is that in all but a few cases release eventually is 
granted. This has for .some time been the policy followed in all jurisdictions with 
most convicted offenders convicted of murder and other grave crimes against the 
person. 

To some extent, the merits of abolishing the death penalty are tied in wlt'i the 
adequacy of the alternative. How adequate, on moral and empirical grounds, is nn 
alternative such as the one de.scrihed above? 

Great publicity is given to the occasional convicted murderer who returns to 
crime, like Edgar Smith, who served 14 years on "death row" in New ,Teraev nnd 
eventually was released in 1071 after a pro forma confes,sion i^f guilt, only to he 
returned to prison In California after he committed a new crime of attempted 
murder." Public opnosltion to the very idea of release from i^rison of such no- 

»=BlR(-k. Canitnl Puni»hment: The TneHtaHlUv of Caprice and UMake (1974^ • Black, 
"Due Process for Dpath : .Turpk v. TPXHB and ComDiinlon Cases." ?6 Catholic TJ. I,. Rev. 1 
(107(1^ ; Black. "The Death Penaltr Now." 51 Tiilane T, Rev. 429 flJlTT). 

»" See Bernstein. "Neither Dead nor Alive : The Protracted Litigation of Edgar Smith." 
N.J. State Bar J.. Summer 1969, .'!12-.^1'B : New York Times. December 7. 1971. p. 1 ; New 
York Times. November 14. 1976. p. 37: Smith.  Brief Againat Death  (190S1. 
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torious offenders as Charles Manson and Richard Speck, no matter how much 
time they serve. Is a matter of common knowledge. But are these cases representa- 
tive? Do they show that It Is wrong and dangerous to adopt a policy of complete 
abolition? 

liCt us notice first that once the mandatory death penalty has been put aside 
by the legislature or the courts—and It appears that a mandatory death peanlty 
for any crime Is now unconsltutlonal"—incarceration of all offenders becomes 
a theoretical possibility. It must be assumed that It is a manageable one as well. 
Every Jurisdiction in the United States at present has adopted such a policy, so 
it cannot be argued in defense of the death penalty that executions are necessary 
because some offenders cannot be Incarcerated or released. The discretionary 
death penalty already shows that the legislature contemplates the possibility 
that trial courts will sentence no one to death. 

'Second, tf we turn to retribution, and assume that it is a legitimate goal of a 
system of punishment, then we must also conclude that our legislatures and the 
constitution tacitly assume tha long-term Incarceration Is retributive enough. 
This again follows from the fact that mandatory death penalties are now uncon- 
stitutional, and that very few jurlsdiclons attempted to re-enact mandatory death 
penalties in any case. 

Third, apart from new statutes like the one in Texas, in which tlie sentencing 
court must make a Judgment on the future dangerousness of the convicte<l mur- 
derer in order to recommend either a life or a death sentence," it has not l)een 
the practice in this country to attempt to choose between a life and a death sen- 
tence for a convicted felon on the basis of any evidence concerning his likely 
future behavior. There Is absolutely no evidence whatever that the thousands of 
those sentenced to death by trial courts in this century have been so sentenced 
l)ecau8e the sentencing authority knew, or had evidence to l>elieve, that these iwr- 
sons were more dangerous, more likely to a.ssault and kill In prison or after release, 
than the many thousands of other convicts guilty of similar crimes but never sen- 
tenced to death. Nor is this likely to be a development in the law, since prediction 
of future dangerousness is virtually Impossible, given our present knowledge and 
techniques." 

From the standpoint of social defense, we can try to measure the differential 
effects between imprisonment and the death penalty in each of three areas: Gen- 
eral deterrence, incitement to crime (counter deterrence) and prevention through 
Incapacitatlon. 

(1) Incaparitation.—It would seem likely that executions must prevent crime 
more effectively than Imprisonment. This is not strictly correct, however. Execu- 
tions prevent crimen only If the persons execiited would have committed further 
crimes had they l)een imprisoned instead. Exe<'utIons inraparHate person*, of 
course, whether or not they would have committed any further crimes, and they 
incapacitate more effectively than prison does. Whether we can infer that execu- 
tions prevent crimes through incapacitatlon depends upon what we can infer from 
the evidence regarding the crimes, especially the felonies—Including criminal 
homicide—that are committed by capital offenders who were not executed but 
instead Imprisond and subsequently released. 

(a) Reridlrimn after release.—Such evidence as I have t>een able to collect from 
various sources is indicative but far from conclusive (Tables VI and VII). Table 
VI .shows that among 1,910 murderers released in eleven states during the years 
1900 through 1976. 54 were returned for conviction of a subsequent felony and 14 
were returned for conviction of a subsequent criminal homicide. Table VII is 
based on data released by the National Council on Crime and Delinquency in the 
Tniform Parole Reports. It shows that, nationwide, between the years 196.") and 
1974, of 11.406 persons originally convicted of "willful homicide" and subsequently 
released from prison, 170 were returned during the first year for commission of a 
felony and 34 were returned during the first year for a subsequent criminal 

"WoodHon T. North Carolina 428 U.S. 280 (1976) ; Roberts v. Louisiana, 4B L.W. 4684 
(1977). 

"TfjtaB CodpCrlm. Proc, Art. .37.071 (bl (Snpn. 1075-1976). 
"Von HIrHch. "Prpdlctlon of Criminal r-onduct and Prevontlve Confinement of Con- 

vletpd PerRona." 21 BntTnlo I.. Rev, 717 (1072) : MnrrU and Hawkins. The ffonent PoUtt- 
•Han'ii Guide to Crime Control (1970) ( all available prediction methodii hare rela- 
tively low predictive power • • •" (p. 244)). 
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homicide. Both with regard to the commission of felonies generally and the crime 
of homicide, no other class of offender has such a low rate of recidivism."' 

TABLE VI.—RECIDIVISM OF MURDERERS RELEASED IN SELECTED STATES, 1900-7S 

Stati and yurs 

Subsequent 
conviction of Subsequeni 

Murderers             criminal other feloni 
released            hooiidda convictian 

California: 1945-54'  
Connecticut: 1947-60'.... 
Geortia: 

1943-f5>.  
1973-76"  

Maryland: 1936-51 >  
Massachusetts: 190O-58'. 
Michijan: 1938-72'  
New Jersey: 1907-60'.... 
New Yorlt: 

1930-61>••  
1945-61 •"  

Ohio: 194 5-60"  
Orejon: 1939-64"  
Rhode Island: 1915-58».. 

Total  

342 
60 

50 
164 
41 
10 

432 
31 

63 
514 
169 

15 
19 w 

1,910 14 54 

> California Assembly Report on the Death Penalty (1957), pp. 12-13. 
'Connecticut Bar Journal, March 1961, pp. 50-51. 
'Georjia Journal of Corrections, Ausust 1974, p. 48. 
< Journal o( Criminal Law t Criminolojy, 1978, pp. 110-113. 
> Maryland Report on Capital Punishment (1962), p. 15. 
• Massachusetts Report on the Death Penalty (1958), pp. 29, 118-120. 
' Ohio Report on Capital Punishment (19f 1), p. 82; and Michigan State U. OfRce of Human Relations, occasional paper, 

June 26,1973. 
< Rutters Law Review, fall 1964, pp. 47-48. 
• Crime and Delinquency, January 1969, pp. 150-151. 
•I) Convicted of 1st decree murder. 
<> Convicted of 2d detree murder. 
» Ohio Report on Capital Punishment (1961), pp. 81-82. 
"Oregon Law Review, December 1965, pp. 31-34. 
" Massachusetts Report on the Death Penalty (1958), p. 32. 
<> No information. 

TABLE VII.—RECIDIVISM DURING 1ST YEAR AFTER RELEASE, CONVICTED MURDERERS 

IN THE UNITED STATES BY TYPE OF SUBSEQUENT OFFENSE—I965-7S 

Number of 
murderers — 

released 

Subsequent conviction 
of willful homicide 

Number            Percent 

Subsequent other 
major violation 

Year of release Number             Percent 

1965-67'  
1967-69'  
1974»  
I975<  

                 1,303 
                  5,603 
                  1,601 
                  2,897 

3 
18 

5 
8 

0.2 
.3 
.3 
.3 

15 
86 
22 

147 

1.2 
1.5 
1.4 
1.6 

ToUl                  11,406 34 .3 170 1.5 

' UPR, December 1967. 
' UPR, December 1972. 
< UPR. September 1976; males only. 
• UPR, level II, individual data, detailed study, 1978 forthcoming; males only. 
> Calculated from a base of 2,867 released murderers. 

Source: National Council of Crime and Delinfijency, Uniform Parole Reports. 

<o"* • • [P]aroled murderers actually present some of the best parole risks" (NCCD 
Newsletter. Uniform Parole Reports. December. 1972, p. 2) ; "• » • tC]ompared with other 
KTOup», murderers are nctuallv the best parole risks (Stanton. "Murderers on Parole." 
15 Crime and Dellnouency 149 (1969)) : also Monahan. "The Prediction of Violent Crimi- 
nal Behavior: A Methodoloirlcal Critique and Prospectus." In Blumsteln, Cohen, and 
Nagin, eds.. Deterrence and Incapacitatton (1978), 244-269. Some doubt has been cast 
on this Kenerallzatlon, as well as on the assumption that most parole failures occur within 
the first year after release. See HeiUirun. Hellbrun. and Hellbnin, "Impulsive and Premedi- 
tated Homicide: An Analysis of Subsequent Parole Risk of the Murderer." 69 J. Crlm. L. & 
Criminology 108 (1968). 
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These data are not complete, of c-ourse, but they are encouraging. They prove 
that the popular belief Is true, murderers do sometimes kill again, even after years 
of imprisonment. The data also show that the number of such repeaters Is very 
small. This leaves us with clear alternatives. If we cannot improve release on 
parole procedures so as to turn loose no one who will commit a further felony, 
then we have three choices. We can either undertake to execute every convicted 
murderer, or we can undertake to release none of them, or we can reconcile our- 
selves to the fact that parole iirocedures. like all other human institutions, iire not 
infallible. 

The moral cost of a policy of mandatory capital punishment is simply Impossible 
to t)ear, and there is much evidence that no one really favors this alternative at 
all. The economic cost of abandoning parole release, or fixed terms .short of natural 
life (say, ten years), is more than tlie public seems willing to pay. So the only 
alternative Is the third, which in fact is already being practiced in all jurlsdictidns 
with all prisoners except for the handful .sentenced to death. 

(b) Homicide and anaault irithin priiion.—Very little evidence and none that is 
recent seems to be available to show whether ninrderers can be safely incarcer- 
ated. The best study was done a decade ago by Professor Thorsten Sellin, for the 
year 1965 (see Table VIII). Sellin reported 61 liomicides in United States prisons 
during 196ri, committed by 59 different j)er8ons, sixteen of whom had originally 
been sentenced to death. Only two of these were by persons sentenced to death in 
states that had no death penalty; the other fourteen were committed by persons 
despite the fact that in doing so they risked being sentenced to death and exe- 
cuted." Of course, since we do not know the total number of murderers incarcer- 
ated in abolition and non-abolition jurisdictions during 1965, we cannot tell from 
Sellin's data whether the death pemaltv is or is not." a more effective deterrent of 
homicide in pri.son than Imprisonment. What we can say Is tliat imprisoned mur- 
derers committed a higher proportion of all wlthln-prison homicides in death 
penalty states in 1965 than in abolition .states." 

TABLE VIII.—HOMICIDES IN U.S. PRISONS BY TYPE OF JURISDICTION—196S 

(Numlwr of oRtnMs in paranUiaiisI 

Jurisdictions' 

Nodtatli 
Outh penalty penalty 

OflenM                                                                                 lor nmrder          for murder Total 

No faUl assaults                      17                       6 23 
FaUlassaulls              (53)20                 (8)4 »(S1)24 
No data                        4                        1 5 

ToW  41 11 1(61)52 

< Includes 50 States, District ol Columbia, and Federal. 
' Includes t staff members and 53 inmates. 

Source: Capital Punishment (ed. Sellin, 1967), pp. 154-160. 

(b) Incitement.—When the death penalty and imprisonment are compared 
for their incitive effects, a complex picture emerges. For over a century, there 
has been evidence that the death penalty may lead some jjersons to commit 
murder. Sometimes this takes the form of the suicide-murder syndrome, in which 
a person who wants to take his own life but fears to do so commits a murder 
so that society, using its power of capital punishment, will put him to death. 
There is also the executioner syndrome, in which iiersons become the self- 
apiminted ministers of death to aveng*> real or fancied wrongs." Thus, the power 
of the death penalty to incite murder must be seriously weighed against any 
alleged deterrent effect that It may have. 

" SMlIn, "PrtBon HomiddPH." In Capital Punithment (ed. Sellin. 1987). 164-100. 
" SPP al8o Buffum. "Prison Killings and Death Penalty T/eglsIatlon." 53 The Prison J. 49 

(1973). 
"8e<> Sellin. Thr Death Penalty 61^69 (1969) : The Death Penalty in America 284 (ed. 

Bedau. 1967) : Capltnt PunUhmenl in the I'nlfrit Statet 419-467 (ed». Bedaii an I Pierce, 
1978). 
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There seems to be no eridence that falling to eiecate a convicted murderer 

and placing him in prison incites or otherwise Invites others to commit murder. 
Lately, we have heard of an alleged exception to this in the new forms of In- 
ternational terrorism. As this crime category of crime is especially relevant to 
the federal death penalty, it is desirable to examine the situation more closely. 

There have been a number of cases recently in Europe, Africa, and Asia, 
In which terrorists have hijacked an airliner or taken hostages in order to 
blackmail the authorities into releasing imprlssoned comrades. In some cases, 
the hostages have been murdered. It has been argued tliat if the Imprisoned ter- 
rorists had been executed in the first place, such hostage-taking and subsequent 
murders would not have occurred. Such a view is open to at least two objections. 
First, this line of reasoning ie not really a defense of the death penalty but of 
summary execution for captured terrorists, because any delay In executing 
them gives rise to hostage-taking opportunities by their unarrested colleagues. 
Second, terrorists willing to take hostages in order to blackmail authorities 
Into freeing their Imprisoned colleagues are likely to be quite willing to commit 
reprisals against the innocent if the authorities were to abandon prison In favor 
of executions for all arrested terrorists. In short, escalation of violence is a 
strategy both sides can use. No sensible penal policy for coping with Interna- 
tional terrorism can be predicated on the assumption that the current tactics 
of terrorists are vulnerable to a systematic policy of summary execution for 
arrested terrorists or of capital punishment for convicted terrorists.* 

(3) Qeneral deterrence.—I cannot enter here into the vast area of general 
deterrence and the death penalty, except to say that recent research by Profes- 
sor Isaac Ehrlich purports to show that the death penalty is a measurably 
better deterrent than imprlsooment." This conclusion has been attacked root 
and branch by many different investigators, and most recently, after close ex- 
amination, by a panel from the National Academy of Sciences. Their conclusion 
is that these "findings • • • simply are not suflSciently powerful, robust, or te-sted 
at this stage * • *, they are too uncertain and must, at best, be interpreted as 
tentative • • * The deterrent effect of capital punishment is definitely not a settled 
matter, and this is the strongest social scientific conclusion that can be renched 
at this time."" When all relevant factors of social defense are weighed to- 
gether, therefore, the policy of abolition is surely as plausible as any retention 
of the death penalty. 

An enlarged cost/benefit comparison of the death penalty nnd Incarceration 
might weJI lead to the same conclusions. While It may be cheap to hang, gas, or 
electrocute convicts. It is extremely expensive to support the "death row" system 
of special custody in prison and the time-consuming ordeal of trial and appellate 
litigation that the death penalty entails. Accurate and extensive coet/ben^t 
studies of abolition and its alternatives have never been conducted, but pre- 
liminary examinations have led some observers to conclude that the relative 
costs and benefits dictate a rational preference for abolition and imprisonment, 
not executions." 

In conclusion, I would prefer to strike a different note. What is wrong with 
capital punishment, in the end, Is what Is wrong with its historically allied 
techniques of social control: Torture, mutilation, flogging, and branding. Bach 
is an affront to human dignity. It is undignified to inflict such things on another 
person, undignified to tmdergo them, and undignified to witness their infliction 
or to participate In a system that allows them. No justification can exist for 
placing at the disposal of government methods such as these, which violate our 
most fundamental ideals. The same decision must be made regarding the death 
penalty. Ending It would be taking a small but definite and positive step toward 
enhanced respect for human llffe. Doing away with capital pundshment would 
do away with the gravest abuses and Injustices that can occur In the course 
of lawful punishment. The strongest moral objection traditionally directed 
against the death penaJty Is Its Irrevocale and Irreparable nature. Erroneous 

" See Thornton. "Terrorism and the Death Penalty." America, December 11. 1976. pp. 
410-«12. 

" EShrllch, "The Deterrent Effect of Capital Punishment: A Question of IJfe and Deatb," 
63 Amer. Economic Rev. 521 (1973). and subsequent publlcatlnng. 

" neterrenre and IncapacitatUm: Ettimating the EWectt of Criminal Sanctions on OrbiM 
Rates (eds. Blumsteln. Cohen, and Nagln. 1978). at 3.")8. .'!.')9. 

" See letter to the New York Times. August 29. 1977. by Hans Zelsel: Nakell. "The Cost 
of the Death Penalty." 14 Crlm. I* Bull. 69 (-1978). 
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infliction of death cannot be corrected, and there Is no remedy or compensa- 
tion for Its undesen-ed infliction. The value, dignity, and sanctity of human 
life are put in jeopardy and violated when it Is permissible to punish some 
prisoners by putting them to death. The function of government in a Just 
society is to protect and enhance human life and the lives of all Its members. 
It is Indefensible for government to use its immense power and authority to 
sanction the deaths of any persons where no duty or necessity demands doing 
so and wliere no benefit is uniquely conferred by It. 

TEESTIMONY OF HUGO ADAM BEDAU, AUSTIN FLETCHEK, PROFES- 
SOR OF PHILOSOPHY, TUFTS UNIVERSITY 

Professor BEDAU. Thank you, Mr. Chairman. 
My prepared testimony deals with an arbitrarily small selection of 

issues that are relevant primarily to the substantive law that I realize 
is not directly under review in the bill before the committee. House 
13360, as has been made quite clear during earlier testimony today, 
deals with the procedures for a constitutionally sound Federal death 
penalty and not with any of the crimes that might constitutionally 
carry this punishment. 

Nevertheless, my testimony that has been prepared addresses itself 
primarily to questions that bear upon what those substantive crimes 
might me. And I want to turn to review it and summarize it briefly in 
a moment, particularly because it touches on questions that have been 
asked today bv you and your colleagues, as well as by other witnesses, 
where the factual record on matters concerning recidivism and the 
racist effect of the death |)enalty and retribution, I think, are all 
relevant for your consideration. 

But I would like to comment informally and ad lib on one impor- 
tant feature in my opinion of the proposed legislation. I would have 
included this in my prepared testimony had I seen the proposed legis- 
lation prior to 48 hours ago, but I did not. so I could not. 

I am referring particularly to the features of this bill beginning on 
page 5, line 5, and appearing at several subsequent points which I shall 
itemize that touch on, I think, one of the most important aspects of 
current death penalty legislation. 

On page 5, line 5. the bill would empower the jury, having found 
aggravating circumstances and having found that they outweigh 
mitigating circumstances, neverthless to decline to recommend the 
imposition of a sentence of death. That is an unusual, though I can't 
say unique, but it may well be a unique feature in death penalty pro- 
cedures. And certainly to my knowledge, it has not been proposed prior 
to this time in any bill before the Senate or the House. So this, I think, 
is a novel feature certainly of Federal death penalty legislation. 

Of course, the reason why I draw attention to it is because it em- 
powers the jury to exercise sentencing discretion in a very significant 
way. I will elaborate on that in a moment. 

The next passage I draw your attention to appears on page 9 in line 
4 and line 14. and then at subsequent passages. And in these lines, we 
read about the power of the judge, '^n page 9. line 4. the judge who may 
impose n sentence of death or not even where the jury has recom- 
mended the imposition of the death penalty. 

So now we have a second specific citation of judicial sentencing dis- 
cretion upon a recommendation from the jury of the death sentence. 
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And the last passage I would refer to is on pa^ 10 where under the 
rule 67, concerning hearing without a jury, pag« 10, line 7 and line 18, 
where the judge now is allotted this verj' same power that we have seen 
earlier, first where the jury when its finds there are aggrevating cir- 
cumstances and that they outweigh the mitigating circumstances, 
nevertheless, the jury need not bring in a death sentence; and where 
we have seen that the judge, having a recommendation of the death sen- 
tence from the jury, need not bring in a death sentence. 

Now, the judge hearing alone without a jury according to line 17, 
finds that the mitigating circumstances are outweighed, and we are 
then told in line 18 that the judge "may" impose a death sentence, but, 
of course, that means he need not. 

Now, what is important about these passages, it seems to me, is with 
this legislation the committee would move, and if it is enacted the 
Congress would move the Federal death penalty, fimctionally though 
not strictly, into the era prior to that governed by Furman. I can cite no 
better authority to this conclusion that the remarks of Justice White as 
they appear in the slip opinion in the Lochett * decision. T want to read 
a few remarks from pages 2 and 3 of Justice White's remarks because 
I think they are utterly pertinent. It is all the more remarkable that this 
legislation was filed just a few days before this opinion was written be- 
cause, in effect, it is open, I thinlt. to the comment that Justice White 
made. 

Justice White in the slip opinion says the following: 
I Kreetly fear that the effect of the Coiirt'H decision today will be to consti- 

tutionall.v compel a restoration of the state of affairs at the time Furman was de- 
cided where the death penalty is imposed so irradlcally and the effect of security 
Is so attenuated for even the most atrocious murder, its imposition would then 
be pointless and needless extension of life with only margrinal contributions to 
any discernible or social public purpose. 

By requiring as a matter of consitntional law that sentencing authorities must 
be permitted to consider and in their discretion to act upon any and all mitigating 
circumstances, the Court permits them to refuse t/> impose the death penalty no 
matter what the circumstances of the crime. This Invites a return to the pr»- 
Furman days when the deatti penalty was generally reserved for those very few 
for whom society has lees consideration. 

I should add, of course, that the clause inserted on page 9 at the 
end of rule 6.5, clause 10 at lines 21 and 22. each very firmly in a con- 
firmation of the remarks I have just read from Justice White's opinion. 

So as I look at the proposed legislation now. purely, in its pro- 
cedural aspects that are before the committee and in light of the 
features of it that T have drawn to your Attention, and in light of the 
comment that T have read to you from Justice White, T can only ^^ew 
this with a certain irony. 

It seems to me the committee has labored nobly and diligently to in- 
troduce so far as it can rational considerations in aggravation and 
mitigation of an offense pertinent to applying or withholding tJie 
the death sentence. The committee has tried to introduce reasonable 
procedures for judge and jury in their intercession to v.eigh what each 
deems as relevant to making thflt decision. And it has come up with an 
outcome that ?ome of us might have predicted years ago. I think it has 
really brought us 360 degrees back to wliere we were when jurie-s and 

• 46 Law Week 4981 (July 8. 19T(»>. 
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courts at the trial level had tiic untraiiuneled and unguided power to 
sentence to life or death. 

The language of guidance, more elaborate in this bill than in any 
that I have seen enacted anywhere in law, nevertheless functionally— 
and I would stress that word functionally—I think returns us to 
the virtually untrammeled exercise of discretion by judge and jury. 

Mr. WIGGINS. Professor, at that point, the point you are making is 
a valid one, if we weigh the imposition of the death penalty with the 
concept of withholding the death penalty. Yr^-Furman was broad 
discretion to impose, and the Court at White found that offensive. 

Now, we are at the point of imposing discretion to withhold the 
death penalty, but to guide discretion on its imposition. 

And we haven^. come 360 degrees because we are not back at the 
same point. The difference, I thmk, is an important one, and frankly 
about where I think the law to be. 

Professor BiaoATj. I chose to stress the word "functionally" in my 
interpretation because T realize that the point that you are making 
could Ix^ made. I don't wish to endeavor to help the committee to im- 
prove upon this legislation piirtly because I view it as the devil's work, 
and I will leave that to be implemented by those who want to ac- 
complish the imposition of the death penalty. And I do not. 

T also think the committee's efforts, as I said a moment ago, consti- 
tute a significant step forward in the attempt to meet the generally 
.shared objections, certainly those that the Supreme Court has ratified 
against vmaruided discretionary imposition of the death penalty. 

But T do think, Mr. Wigsrins. that fimctionally, the result may very 
well ]x the same. T don't see a way ai-ound the comment that Justice 
Wliife has made. T certainly cnn see tbe difference in the legislation as 
it would stand in the statutes. But I do not, T think, see the difference as 
it is going to operate in the seiitenciufr task, the sentencing acts of judge 
and of jury. Thnt is what I am concerned with. 

Much of what T have come to conclude about the death penalty has 
been a'^ a consequence of tryin"' to study in various jurisdictions in this 
country how it functions in the criminal justice system. And a cru- 
cial aspect of that, of course, is how the court, judge or jury or both 
tor^tJier, undei-stand the law to accomplish what they believe is fitting 
and nroper in the circumstances. 

And we know that judges and juries and courts have often thought 
that what was fitting in the circumstances was from another point of 
view unfair or arbitrary or indefensible. But the jury or the judge 
or the court thought that it was sound. 

So I think that the introduction of a set of procedures of the sort 
that have been designed in this bill, while constituting a noble and 
sincere effort to meet the mandate to repair deficiencies in the crimi- 
nal code, fimctionally will provide results not unlike those that oc- 
curred prior to 1972. 

Mr. EVANS. Would the gentleman yield ? 
Mr. WIGGINS. Yes. 
Mr. EVANS. DO you feel that this discretion, if you will, on the part 

of the judge and jury would return us to the same objections that were 
existent in the laws prior to  

3i-990 O - 79 - 10 



Professor BEDATT. I think it is very likely when we look at the fea- 
tures of those persons sentenced to death in courts under this rule, if it 
were enacted, we would find a freakish, aberrant quality in those de- 
fendants, tohse condemned persons, as opposed to all of the others that 
the courts under this legislation had not sentenced to death. 

That, after all, was the main point on which the plurality apre«d in 
Furman^ The one thing that it would appear you can distill from 
the several opinions of the Justices in the 1972 Furman decision was 
the freakish and aberrant quality of the death penalty as then im- 
posed. It is why Justice White's remarks in Lockett in this vein, I 
think, are so telling because he was in that majority, but has rarely 
been in that majority since 1972 in the overturn of death penalty cases. 

And here. Justice White again agrees in the conclusion to overturn 
the death penalty for Sandra Ix)ckett, but does not agree in the rea- 
soning that the plurality opinion sketches. The context of his remarks 
from which I have extracted my quotation is a context in which he in- 
dicates that because of the reasons that I quoted to you, he cannot go 
with the plurality opinion on this issue because he sees it as an effective 
return to the situation pTe-Furman. 

I quoted out of context because it serves my purposes, but I dont 
Ihink I quoted unfairly at all in that vein. T think Justice Wliite and 
I, if I may hazard the judgment, would agree in the feature of the 
proposed legislation that T have commented on. 

Mr. EVANS. I am concerned about the constitutionality of the stat- 
ute, and I have doubts as you do about whether or not we are not get- 
ting to a point that we are getting into an unconstitutional area by 
giving discretion back even though a jury may find under the guide- 
lines that are set up that the lack of mitigating circumstances and the 
existence of aggravating circumstances which would bring about the 
death penalty. 

And I think that that discretion that we give once those things are 
found may make this statute subject to the same objections as the 
previous statutes prior to Furman. 

Do you disagree with that ? 
P*rofessor BEDATT. T join all of my predecessors here liefore you this 

morning in agreeing that T cannot divine the next Supreme Court's 
ruling on the death penalty issue because I cannot, any more than 
others, explain in a feasible rational way the sequence of decisions 
that it has reached since 1972. 

I find it a very checkered pattern. I do think that the Lockett deci- 
sion requires the proposed clause 10 to rule 65, the clause that reads, 
"Any other circumstances deemed appropriate by the jury," as a catch- 
all mitigating clause. T think that is virtually mandated now. So I 
don't think you have to worry about that clause of the proposed legis- 
lation resulting in a judgment of unconstitutionality. 

As for other language in the bill before the committee, I draw at- 
tention first to the way the jury is empowered to override its judgment 
of the superior weight of the aggravating versus the mitigating cir- 
cumstances by not brinsrinar in a death penalty. That is, I think, more 
conjectural as to its constitutionality. I think it is that kind of feature 
T had reference to. 
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Mr. EVANS. Would the gentleman agree that would allow the jurors 
to go back and impose the death penalty on those who are the least 
protected of our society ? 

Professor BEDATJ. I think it is certainly possible. I don't think it is 
necessary. But I think it is likely. As I said, I think that is the kind 
of result that we might very well expect juries to reach. 

Mr. WIGGINS. The only power the jury has is not to impose the death 
penalty. How do you think it is apt to do so ? 

Professor BEDAU. By excluding from the reach of the death penalty 
cases that one might say, "Well, if anybody should be sentenced to 
death, that person should be sentenced to death." I'm supposing there 
will be cases like that. 

Mr. WIGGINS. But you proved too much. You really are arguing for 
a mandatory death penalty decision taking discretion out of it. And 
many felt that is what Furman meant. And surely I did not—and any 
thinking person, and you are in that category, would have to reject 
that. 

Professor BEDATI. Mr. Wiggins, I am not arguing for a mandatory 
death penalty; I am not arguing for these procedures. I am only at- 
tempting to draw to your attention what I regard as an ironic feature 
of the undertaking before you. 

Mr. WiGGiN. Hardly novel. The Court has always been the thirteenth 
juror. The Court has always had the power to upset the determina- 
tion of the jury. 

And in the context of the judges, it is more than a manifestation of 
that traditional power. 

Professor BEDAU. And the Governor is the fourteenth juror, if you 
will, by the exercise of clemency. He can do the same thing. 

I think the point I am trying to make can be seen in just the setting 
in which you asked me to illustrate it by the language of these pro- 
cedures which would authorize judge or jury, working together or 
separately, to withhold the death penalty. That sheds light, it seems 
to me, on who it is from whom the death penalty is not withheld in the 
judgment of the trial court. And my prediction is that we will see that 
we could match any given person who is allowed to get the death pen- 
alty under this procedure with one or more others whose crime was 
just as grave or offensive, but from whom the death penalty was with- 
held. That is the claim. 

Mr. WIGGINS. DO you feel that after the fact, statistical studies 
would demonstrate that the white and affluent and those in that cate- 
gory would not be—discretion would be exercised in their favor, but 
not in favor of the poor and black? 

Professor BEDAU. Crudely, yes. That is the kind of prediction I am 
making, that people such as you and I who may commit the gravest 
crime imaginable, the gravest form of murder imaginable, will not be 
sentenced to death. To illustrate the thing that bothers me. let me cite 
a pre-Furman case, and it will illustrate what is on my mind. I draw 
it to your attention particularly because you, as I, were Califomians 
at the time, at the very time, Caryl Chessman was being tried 22 years 
ago. At the same time there was the Finch-Tregofl case in Los Angele-s. 
T can think of no greater crime than when a wealthy, educated man 
chooses to kill his wife to avoid divorc*, expen.sive property settle- 
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ments, and sizable alimony payments, in order to marry his mistress. 
That is what Dr. Finch did. But Dr. Finch is a free man today, and so 
is his paramour, Carol Tregoff. I dare say the Caryl Chessmans of the 
world, as of 22 years ago in Los Angeles, will probably be sentenced 
to death by future courts, and the Finches and the Tregoffs will prob- 
ably not. 

This legislation, it seems to me, provides ample room for that result 
to be reached. How jurors and judcee will mask even from themselves 
their bias in favor of the affluent, the intelligent, the educated, the co- 
operative, is a matter for poets and dramatists, not for philosophers, 
to comment on. That it will take place, I think, is imquestionable. That 
is why many of us in my p)osition have said to those who favor the 
death penalty, "Bite the bullet or unload the weapon. Either demand a 
mandatory death penalty and enforce it or give it up." I think what we 
are watchmg in our society is the progressive understanding of that di- 
lemma, 

Mr. WIGGINS. I think I return to where I was a moment ago. There 
is fundamentally something different from the power to impose for 
freakish reasons the death penalty and the power to withhold it for 
perhaps freakish reasons. Because I have always believed that the es- 
sence of real justice is not that should be imposed fungibly upon de- 
fendants, that everyone should be treated alike, but that it calls for the 
most discriminating discretion on a very personal basis. 

And as long as that discretion can be exercised only to free and not 
to condemn, then I think to the extent tliat it is freakish, it is a reason- 
able price for society to pay. 

Professor BEDAU. Well, I respect the judgments and the principles 
that guide the legislation that we have before us as you have just ex- 
pressed it. I am skeptical, based upon my study of how things have 
been in the past, that the results will be significantly different in the 
future were such proposed legislation as we nave here to become law. 

My basis for that is in part what we see that has happened in the 
period since Furman under the various attempts. And I leave apart 
the mandatory death penalty experiments, but draw attention only to 
what we see if we look at the attempts to apply the guided discretion 
that the Georgia and other statutes have given us. 

And at this point, if I may, I would return to my prepared testi- 
mony because it is precisely in point. 

If you have it before you, may I ask you to turn to  
Mr. EVANS. Would you address one other que^stion while you ai-e on 

that please, sir ? And that is the Supreme Court decision in Roberts ^ 
which struck down the Louisiana statute which required mandatory 
death penalty in first degree murder. Would you address that also? 

We are talking about the flexibility. 
Professor BEDATJ. Well, I have two comments only, I think, on the 

mandatory death penalty. Perhaps they are reduced to one. And that 
is that there is no evidence that any jurisdiction in this country that 
has had a mandatory death penalty has in fact used it in a discretion- 
less manner. The mandatory death penalty, after all, eliminates dis- 
cretion in only a superficially manifest way, not very much functionally 
at all. The charging powers of the district attorney are unimpaired 

> Robert* T. LouMatM, 431 U.S. 688 (1977). 
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given, in the case we are talking about, a mandatory death penalty for 
murder as in the Roberts case. The distinction between degrees of 
murder very often provides—historically, it certainly has provided— 
a way for the jury to nullify the mandatory penalty by bringing in a 
conviction of second degree murder. 

So it seems to me apart from the judgment the Supreme Court 
might make on the constitutionality of a mandatory death penalty, 
that if we look at how it functions in a standard adjudicatory system, 
it seems to me it is something of an illusion in that it is supposed to 
guarantee equal justice to all. 

Mr. EVANS. YOU say a distinction for mandatory death penalty for 
first degree murder, and this bill with the sections that you have re- 
ferred to taken out, the discretionary function after the finding of the 
aggravating circumstances and the absence of mitigating circum- 
staJices, you see a distinction between this statute and the statute in 
application on mandatory sentences? 

Professor BEDAU. I see a distinction, but I don't think the Supreme 
Court is going to see a distinction. And I say this advisedly. 

The plurality opinion in Lockett written by the Chief Justice argued 
if you have a finite list of 3 or 4 or 5 mitigating circumstances and 
none is an open-ended one like your proposed No. 10, then in effect you 
have got a mandatory death penalty. And, therefore, that rule of law 
is unconstitutional under Woodson.^ This amazed Justice Rehnquist; 
Justice White was not pleased either. 

I think that is an amazing argument, too. I can see and share to some 
extent the reasoning of the Chief Justice that leads him to advance it. 
But I do think it is reaching at straws. 

From my point of view, I am not in favor of a mandatory death 
penalty; I am not in favor of a discretionary death penalty with un- 
trammeled discretion; I am not even in favor of a guided discretionary 
death penalty. I wouldn't want any member of the committee to be in 
any doubt about my view of substantive merit of capital punishment. 
I am categorically opposed to it. 

But in the course of that judgment which I render, I am also capable 
of rendering .some judgment on the merits of various legislation to en- 
force the death penalty. And in that regard, T admire this legislation. I 
am not contemptuous of it at all. T think it is the best that probably can 
be done. 

I say this taking into account the suggested revisions that were made 
earlier by Mr. Schwarzschild with which I sympathize, although not 
all of which T would propose. 

In my view, I think it is a magnificent effort, but I think it is doomed 
to fail in tlie way I indicated. Not through want of intention or through 
obscurity in draftsmanship or anything of that sort, but simply 1^- 
cause of the way in which I believe it will function. That is to say, I 
want the committee, I would like to help the committee, to try to share 
mv view of how the death penalty under our law in fact functions in the 
I'nited States in the present, in the recent past and, therefore, how it 
is likely to function in the future. 

I think it functions in a way tliat is inherently discriminatory, in- 
Iierently unfair. T think that is its overriding purpose in a society such 

> Woodton V. Vorth Carolina, 428 tT.8. 280 (1976). 
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as ours. We do not want a deat)) penalty that reaches out to men and 
women alike, to black and white alike, to the rich and the poor alike, to 
the dangerous and harmless alike. We don't really want a death penalty 
that cuts across those kinds of differences. 

We want a death penalty that is highly sensitive. The very language 
that Mr. Wiggins used earlier to characterize his interpretation of 
justice, language, I think, that I cannot improve upon, nevertheless, 
has the effect in some communities of guaranteeing that those who are 
unacceptable in that community shall be sentenced to death. They are 
not going to be excused from the farthest reach of the severity of the 
criminal law because they are different, they are different in various 
ways. And those differences change to .some extent over time. 

This is why in my prepared testimony I have set my comments, which 
I am not going to review here now, concerning the racial impact of 
the death penalty against the background of lynching because the his- 
tory of lynching throughout the United States, but primarily in the 
South, is the best evidence of how the community thought the death 
penalty was insufficiently just, insufficiently firm, insufficiently prompt. 

That is what lynching signifies in a community; that there is a 
sizable body of the community, not just an angry and dissident mi- 
nority, but a sizable body, particularly where lynching goes on decade 
after decade, that considers the procedures of the criminal justice sys- 
tem as insufficiently severe, insufficiently prompt, and above all insuffi- 
ciently certain. 

There has never been a lynch mob that advertised itself as agents of 
injustice, as deliberately setting about to undertake an unfair applica- 
tion of the law. They were simply trying to repair the befuddleinent 
and the fence-sitting practices of the criminal justice system. And 
that, T think, is the heritage of capital punishment where grave crimes 
that have outraged the community are concerned. That is the setting 
historically against which we have to understand what we do today 
in writing new procedures in the criminal law that carries the death 
penalty. 

I am not suggesting our future is ruled by the dead hand of the past; 
T am suggesting that the hand of the past is also to some extent the 
hand of the present. I don't think we live in a society free of racial 
bias and of economic anger, hostility, and resentment. 

I think that the supreme sanctions is highly sensitive to those judg- 
ments. And that is what troubles me. It troubles me not just about the 
South which is predominantly the part of the country in which the 
history of lynching is to be told. It troubles me about Massachusetts 
where I have lived for the last 1.5 yeare. It troubles me about Oregon 
where I have lived, and New Jersey where I have lived, and California 
where I was reared. 

I see no difference in these States with respect to the record that has 
been etched in the South so vividly. Elsewhere, it is just more obscure. 
It is less manifest in California and in Massachusetts than in the 
Carolinas or Florida. 

If I may turn to my prepared testimony, I would ask you to look 
at table IV which comes after page 1.3, and also table V which is tbe 
immediately following page. Here, you have information about the 
racial impact of the present death sentence in three States, the only 
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three States of which the U.S. Supreme Court has said that their 
death penalty statutes will not be overturned, at least not yet. 

Table IV gives you information about arrests and sentences for 
criminal homicide by the race of the victim and offender. This is fol- 
lowing page 13. 

In these three States, as the footnotes to the table show, the data 
brings us up to the past spring and in the one case of Texas to the end 
of last summer. So the data are quite recent; I think no one has more 
recent data. I hasten to add these are not data that I have collected, 
but they have been collected by Dr. William Bowers at the Center for 
Applied Social Kesearch at Northeastern University in Boston. Dr. 
Bowers has generously made these data available to me so that I could 
make them available to you. I think they are extremely instnictive. 

If you look to the far left column of table IV, you will see that 
there have been over 2,000 arrests for criminal homicide in these three 
States during the 2 or more years under question. About one-half of 
them—49 percent—have been arrests of black offenders who were 
charged with killing black victims. 

But if you look at the number of those persons and the percentage 
who are on death row in those States, it virtually is infinitesimal—7 
percent. One-half or 49 percent of all arrests are for offenders whose 
victims are black, offendere are black, but only 7 percent of those on 
death row are from that group of ariestees. 

But if you look at those who killed whites and who are themselves 
white, not quite one-half—45 percent—of all arrests are for that crime 
and over one-half of all death sentences—56 percent—go to that group. 

If you then look at the offenses where a black person killed a white 
person, you see that a very small percentage is interracial homicide of 
that sort—4 percent. But over one-third of all death sentences are that 
group—36 percent. 

And finally, if you look at the cases where whiter? have killed blacks, 
you see that also is a very small portion of the total arrests. Only 2 
percent of criminal homicide arrests are for that category of offenses 
and a comparably small number have been sentenced to death—1 
percent. 

I think the important data in this table are in the third row in rela- 
tion to the first two rows. As I said in my prepared testimony, I read 
these data taken in their entirety as giving us a picture that was quite 
like the picture that we would have haid in those States prior to 
Fumw.n. 

I don't have datii for you in a comparable tabular array for that 
period because nobody has ever studied the question prior to Fumum 
in quite this form. We couldn't in fact without a great deal of effort 
construct tables to give you comparable information. But my con- 
jecture is that this is not unlike what we would have found prior to 
Furman. I think it shows that even now in these States, the practice, 
the function, of the death penalty under the guided discretion statutes 
that the Supreme Court has not overturned in Florida. Georgia, and 
Texas, the life of a black person, a victim, a black victim—we have 
heard earlier that we should show concern for the victims—is not as 
important to the community as the life of a white victim. 



Look at what happens to those whose victims are black. A very small 
percentage of them get sentenced to death in these States. Yet, 51 per- 
cent of all those who are victims of criminal homicide as measured by 
arrest statistics are themselves black. Kill a white person in Florida, 
Georgia, or Texas, and you have a very strong likelihood of being sen- 
tence to death. Kill a black person, and you don't. It is just that 
simple. 

Mr. EVANS. That's whether you are black or white. 
Professor BEDAU. That's whether you are black or white, a.s an 

offender. We are talking about how much weight society attaches to 
the life of the victim. 

The one thing that is constantly said is those who are against the 
death penalty do not speak to the thing T am trying to speak to right 
now—the value that society, as measured by the way the criminal jus- 
tice system functions, attaches to the lives of the victims. And I ask 
you, do not these data suggest the generalization I have made, that the 
value of the life of a black victim today is not as great in Florida, Greor- 
gia, and Texas under these new statutes as is that of a white victim ? 

Mr. EVANS. The answer to that is to have more blacks on your juries, 
more blacks involved in the jury system. 

Professor BEDAU. There may be any number of answers to it. I can 
only report how the guided discretion statutes, of which this legisla- 
tion we are discussing today is an example, in these States where the 
Supreme Court has not overturned—I don't say "upheld," I say "not 
overturned" because I foresee the day the data of the sort, you are look- 
ing at now will also be before the Supreme Court in litigation and will 
persuade the Supreme Court that as counsel in Gregg' and Jviek * 
and Profit' argued that the new statutes really achieved only a cos- 
metic change with the past— actually function and the way the system 
operates. 

Mr. WiooiNs. You certainly wouldn't want to confront the problem 
directly and add to the list of aggravating or mitigating circumstances 
the race of the offender of the victim bemuse that would directly deal 
with it and ask that the jury give consideration to that issue. But it 
would be patently unconstitutional to do so. 

The notion that discretion when exercised honestly should ahvays 
produce the same result is not consistent with human nature, is it ? 

Professor BEDATJ. Well, put in those strong terms, no. But I think 
that is a bit of a strawman. I ask you whether as you contemplate the 
data on table IV, you don't find it a plausible hypothesis to consider 
that race is functioning in some way or other in the minds of those who 
manage the criminal justice system, whether it is the jury or the trial 
judge, as Mr. Evans has suggested, or whether it is the district at- 
torneys. Perhaps we ought to have more black district attorneys in 
South Carolina, Georgia, Texas, and Florida. I am not a close enough 
student of the criminal justice system in its functional details in these 
States to have anything useful to say to you on such possibilities. What- 
ever the explanation may be, it seems to me that a scientist looking at 
these data would surely consider the hy^Kithesis that race of the victim 
is playing a role. 

•428 U.S. 238 (1970). 
•428 U.S. 262 (1976). 
•428 U.S. 242 (1976):. 
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I am not offerine this as a conclusion; I have no proof. That would be 
presumptuous and preposterous. I am simply asking you to be scien- 
tific for the moment and consider the hypothesis that I infer from these 
data. 

Mr. WIGGINS. May I proceed with this chart for a moment, starting 
with the first line ? 

There are 1,099 black persons arrested. Is that total number of 
arrests, black persons arrested, for killing of a black victim? Ts that 
what the  

Professor BEDAIT. 1,099, as I understand it, is the total number of 
black persons arrested where the charging authorities or the arresting 
authorities, the police, knew or registered in their dockets that the 
victim was black. These are arrest statistics. 

Mr. WIGGINS. That represents 49 jjercent of the total homicide 
arrests regardless of the race of the offender or victim ? 

Professor BEDAU. Right. 
Mr. WIGGINS. You go on and find that 7 percent of something—7 

percent of those who have been arrested ? 
Professor BEDAIT. NO, 7 percent of all of those under sentence of 

death. 
Mr. WIGGINS. Involve black ? 
Professor BEDAIT. Were from that group of 1,099. 
Mr. WIGGINS. The gross number is 16 ? 
Professor BEDAU. Right. 
Mr. WIGGINS. Since seven is a relatively low number, the implication 

is that juries do not view with the same gravity a black killing a black. 
Professor BEDAU. Or district attorneys do not charge first degree 

murder. 
Mr. WIGGINS. These are all charged or it wouldn't be in the 

statistics. 
Professor BEDAU. NO, I'm sorry. On the left-hand side, we have 

arre.st statistics which are not statistics on indictments at all. And that 
is a crucial factor in helping to explain how we could get the bizarre 
discrepancy between the left-hand column and the right-hand column. 
We are not dealing here with charging or indictment statistics. 

Mr. WIGGINS. We move down to the second line and find that ap- 
proximately the same number of whites were charged with killing 
whites. The percentage is 4.5 as distinguished from 49. We are in the 
same ball park. And yet, 56 percent of those whites accused of killing 
whites find themselves under sentence. 

Professor BEDAU. I'm sorry, .56 percent of those on the death sen- 
tence were from that group of 1,013. We are talking about 125 per- 
sons which is about 12 percent of those arrested. 

Mr. WIGGINS. Well, now, the conclusion drawn would be that juries 
view harshly the idea of whites killing whites. 

Professor BEDAU. I tliink they take a harsh view of anybody killing 
a white; look at the next column. 

Mr. WIGGINS. At least killing a white and are prepared to impose a 
serious penalty for it. 

Gk) to the next one, and we have blacks killing whites and only going 
to the percentage column 36, one would conclude, I think, that juri.sts 
view slightly less the gravity of a black killing a white than a white 
killing a white. 
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Professor BEDAU. That is true. That is a fair inference, 
Mr. WiooiNS. Well, it is racist, I suppose, but in a perverse sort of 

way. 
Now, we get down to the last where a white kills a black. And I take 

it that is the context of extreme racism. And there is only 1 percent 
here. 

Now, this is your big message. Because that, I think, is the message 
you are trying to convey—that if a white kills a black, he is less apt to be 
treated seriously by the system. 

Professor BEDAU. Not quite. My message is that whoever kills a 
black, whoever kills a white, doesn't matter; the criminal justice system 
as these data suggest is most senstive to the race of the victim, not to the 
race of the offender. I am not now making the usual racial criticism 
against the death penalty that has been made and that can be made 
and that I have made myself in other settings. This is a different criti- 
cism, and I think a more interesting one than the one that is usually 
made. 

Mr. Wiggins, what I would draw to your attention is the relationship 
between the first and the fourth row, that 7 percent and 1 percent, in 
our next to the right-hand column and the two middle rows which jrive 
us 56 and 36 percent. Those are the percentages that tell us about the 
relationship between the death sentence in these three States and the 
race of the victim as opposed to whatever the race may be of the of- 
fender. 

Mr. WiGOiNS. I go on to the next chart. 
Professor BEDAU. The next chart, of course, differs only in that we 

are now talking about a special class of murder, felony murder, which 
is interesting to look at. 

Mr. WIGGINS. I think the last line, the last, row, where we have a 
white defendant, and a black victim, the percent in terms of the total 
is minor, but I notice that the number is 2 which is rne-third of the 
number arrested, A very high percentage. 

Professor BEDAU. Very high percentage. 
Mr. WIGGINS. And out of synch with the numbers at least the impli- 

cations we are trying to draw from these. 
Professor BEDAU. I am not able to give an account of that fisrure, 

though I would draw your attention to the text of mv testimony on 
page 13. There, I point out that one of the whites on death row who 
killed a black also killed several whites. I don't myself know whether it 
is one of the 2 on table TV or one of the 2 on table V. In any case, it is 
one of those persons. And the reason I draw it to your attention is that, 
again, it may be the race of those other victims that the offender also 
took that is a controlling factor. 

Mr. Wiggins, I don't think any table that I or anybody else can put 
before you on the racial or any other aspect of the death penalty is go- 
ing to prove beyond reasonable doubt one rather than another hy- 
pothesis. What i am concerned to have you ponder on the strength of 
these data is whether or not the guided discretion statutes that have 
been given a qualified imprimatur by the Supreme Court show a sig- 
nificant change in the administration of criminal justice in a part of 
the country—and I say this without, I think, unfairness—which has 
had a long history of conspicuous racial use of the death penalty. I em- 
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f>hasize the word "conspicuous'' because I have said I think in a little 
ess conspicuous way much the same can be said about other parts of 

the country. 
The conclusion that I draw from the information before you as a 

whole, not from any one number of any one row or column of the data, 
is that the criminal justice system, whether it is the juries, whether it is 
the district attorneys, whether it is the impaneling of grand juries, 
whatever it may be, functions in a racially sensitive fashion. 

The statute is racially blind. The statute on its face is immune from 
criticism. I am not trying to draw attention to features in the statutory 
language in these three States that are vulnerable to a criticism of racist 
effect. I am only trying to show that the function of this statute when 
it intersects with the whole system leads to results that suggest to me, 
as I have said before, that the race of the victim is a significant factor 
in the sentence of the offender where the crime is murder. 

Mr. EVANS. Where are your statistics which would point out how 
many of these homicides were committed within family members? Be- 
cause T think that is probably the most assential part that you have left 
out in composing this hypothesis about black victims. Because, in fact, 
most of the homicides that are committed among blacks in the South 
are committed within the family unit. 

When you take that, you leave out the aggravating circumstances re- 
sulting in no opposition, no imposition of the death penalty. And I 
think without those statistics, you cannot draw any conclusions which 
would point out any racist nature in the imposition of the death penalty 
in these three States because, as a matter of fact, that is the way it 
is. 

Professor BEDAU. With respect, Mr. Evans, that is precisely why 
table V is here. Table V eliminates all of the kinds of familial homi- 
cides that you are concerned with. Table V which comes immediately 
after table IV deals with felony murder and, therefore, cannot include 
any of the kinds of crimes that you have drawn our attention to. 

Mr. EVANS. But here, you don't have any examples of the white on 
l>lack. Yoii have got one or two. That indicates to me that whites don't 
kill blacks. That is the biggest conclusion that I cnn draw from your 
figures that whites don't kill blncks in the South. And maybe they do 
in other areas. 

Professor BEDAU. Whites don't kill very many blacks; you are quite 
right. But that is not the inference T draw from the figures. If yon will 
look in table V at the arrest statistics, you can see the percentages here 
differ rather significantly. Not many blacks who kill blacks—29 per- 
cent—are arrested for felony murder or felony-type murder. But half 
of the whites who kill whites and a small percentage of the blacks who 
kill whites are so arrested. 

But now look over under the denth sentence. You will see that the per- 
centage of those on death row having committed this kind of crime 
is virtually identical with the percentage of all as shown on the previous 
pa<re in table TV. In other words, nm down that next to the right-hand 
column of percentages on the two tables, and the numbers are almost 
identical. 

Once again, what that shows is that where a white person is the 
\nctim, whether it is family homicide, felony murder, or any other 
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kind of homicide you please, where a white poi'son is the victim, the 
courts of these three States in the last 2 or 3 years are highly disposed 
to sentencing that person to death. 

Where the victim is a black, there is only 6 percent on table V and 
8 percent on table IV. It is the race of the victim not the race of the 
offender that I want to emphasize, as these tables show, to be the 
revealing factor. 

Table V, I think, deals directly with what is legitimately on your 
mind, which is carving away all the large nunibers of homicides that 
occur in the family on the weekend. The criminologists have pointed 
out the most dangerous place in America is the kitchen and the bath- 
room. That is where husbands and wives and parents and children 
assault and kill one another. And those data are eliminated from Table 
V, but the results in terms of the pattern of death sentences is virtually 
unchanged by the elimination of that kind of offense. That, I think, 
shows not conclusively, but tends to show that there is some constant 
factor independent of the kind of offense that is operating. 

We want to try to explain the relative uniformity in the percent- 
ages with regard to race of the persons under sentence of death despite 
the fact that the homicides they have committed are widely different 
and that is where I think the race of the victim again is a factor. 

It may not be the only factor. A table of this sort cannot claim to show 
that any one thing is the decisive factor, but it certainly can claim to 
suggest that this is the hypothesis we seriously ought to consider. 

Mr. EVANS. But as far as the accused Ls concerned, he certainly is 
not discriminated against. These data do not shown that there is any 
discrimination against the accused. 

And that is the purpose. If we accept the answers or the conclusions 
that you have come to, we would still have to say that as far as the ner- 
son being tried that he is not discriminated against undo- the law. 

Professor BEDAU. I have not tried to show data here 1 hat would con- 
firm the claim that the offender is directly being discriminated against 
as a consequence of these laws. One might say, however, in the light 
of these data that if you are planning on committing an offense and 
you are going to do it in Florida, Georgia, or Texas, and some- 
body may be killed, you would be well advised to mal-o sure that the 
victim isn't white because you are going to increase the likeliliood 
of your being on death row as a result of whatever kind of crime you 
commit. Don't let your victim be white, whoever you are, white or bUck. 

Mr. EVANS. In view of the statistics you have shown us, it is very 
unlikely a white is going to kill a black anyway. So we want to make 
sure the blacks take into consideration when they are whites or blacks. 

Professor BEDAU. I can't vouch for the validity of the arrest statis- 
tics so far as the fit between crimes and arrests. I am prepared to accept 
the data at face value and assume that there is a relatively stable pro- 
portions of crimes that result in arrests in these jurisdictions, whatever 
the police may believe to be the race of the victim, or the race of the 
offender. 

I still think these data show a very significant aspect of the racial 
impact of guided discretion death penalty statutes. T think there is 
more, no doubt, that can be shown, and should be studied. If the com- 
mittee is so minded, it might vei-y well invite Dr. Bowers to come down 
and add further te.stimony based upon his other researches beyond 
what I have tried to give you today. 
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Mr. EVANS. Aren't you basically saying there is no way to construct 
a statute which will take racial prejudices, or other prejudices, out of 
the law or out of the practical application of the law ? 

Professor BEDAU. I think pernaps I am saying this: If there is no 
way to construct a death penalty statute that would take the racial 
effect out of its administration, then, I would say that death is too 
severe a penalty to apply in a society with a history of that inability 
and, therefore, should be withdrawn. 

I am quite prepared to believe that the next most severe sanction 
after death being life imprisonment may also reflect severe racist 
effects. I am prepared to befieve that. 

Mr. EVANS. Then, as soon as we do away with the death penalty, we 
will be besieged with people who want to do away with life in prison. 
And when we get that taken care of, then it will do away with im- 
prisonment at all. 

Professor BEDATJ. I don't think that the evidence that I am giving 
today and that of others who are against the death penalty should be 
construed as the camel's nose under the tent, where the tent, in fact, 
is intended to encompass no punishment whatsoever. That is not my 
purpose this afternoon, Mr. Evans. And I am sure you don't believe 
that it is. 

I think that, as the Supreme Court itself has said, and as your efforts 
in this legislation show that you believe, too, death is different. Death 
is not just another increment in penalty severity the way in which one 
more year is an increment in penalty severity if it is added on to 5 
years. 

The difference between 5 and 6 years is not like the difference be- 
tween a life sentence and a death penalty. We all know that. It may 
be there arc strong arguments against a life sentence. That is not perti- 
nent, it seems to me, to the issues before this committee, at least it is 
not part of any testimony that I am prepared to give today. Maybe in 
some future meetings of this subcommittee, that will be the agenda. 
In any case, where the question is the death penalty, I think that we 
cannot administer it in a racially unbiased fashion with statutes such 
as these that are being discussed here or these that I have been report- 
ing about in operation in Florida, Georgia, and Texas, which are 
racially blind. I don't think those statutes were drawn up in a cynical 
way to allow racial discrimination to proceed apace. 

Mr. EVANS. I can assure you since I was involved in the Georgia 
statute, they were not drawn up that way, but drawn up with an intent 
to try to make them as fair and equally applicable as possible. 

And you're saying it can't be done. 
Mr. MANN. There is a vote on the floor. The subcommittee will sus- 

pend until 2:30. 
[Whereupon, at 1:25 p.m., the subcommittee recessed, to reconvene 

at 2:30 p.m. the same day.] 

AFTERNOON   SESSION 

Mr. MANN. The subcommittee will come to order. I apologize for the 
delay in resuming, but there was activity on the floor requiring our 
attention. 
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Our final witness is Mr. Delton Franz of the Meimonite Central 

Committee. We have a written statement submitted by Mr. Franz, 
and without objection, it will be made a part of the record. 

We are delighted to have you, sir, and you may proceed as you wish. 

TESTIMONY OF DELTON FKANZ, MENNONITE CENTRAL COMMITTEE, 
WASHINGTON, D.C. 

Mr. FRANZ. Thank you, Mr. Chairman. I appreciate the opportunity 
to participate in these hearings. I will be reading excerpts from the 
statement, rather than the total script there. 

Mr. MANN. That is good. 
Mr. FRANZ. I do not pretend to speak for all Mennonites. However, 

the observations and experiences shared here do reflect the current and 
historic convictions of a large proportion of our membership. 

I wish to focus on several existential situations that have been a 
part of our experience as a religious community. 

These brief case studies raise in our judgment several questions rele- 
vant to, but not resolved entirely by the legislation before the com- 
mittee. The two brief case studies cited in our statement originate in ex- 
tremely different circumstances in the Mennonite community, one 
rural, one inner city, one involving a conservative close-knit Men- 
nonite community, the other in a Mennonite family in the midst of 
the urban turmoil of our complex society. They represent both the 
wide diversity of our denomination's religious body, and also the 
commonality of our convictions regarding the taking of life and the 
response of our people to the perpetrators of capital crime. 

So I would like to begin by reading excerpts beginning at the bottom 
of page 2 from this first brief study. 

It was on October 2. 1973, that Evelyn Wagler, a 24-year-old, 
German-bom Swiss immigrant was set upon by several teenage youths 
in a ghetto of Boston, where she had moved only a week earlier. 
Carrying a can of gasoline to start her stalled car, she was accosted by 
the youths who dragged her into an alley, forced her to pour the 
gasoline over her body, threw a match and she turned into a human 
torch. 

The police at her bedside attempted, through a taped interview, to 
obtain some evidence that would enable them to apprehend the youths. 
Evelyn's last request was, nevertheless, that retribution not be made 
against the youths. 

Evelyn and Mark, her husband, had experienced a real and sober- 
ing exposure to the poverty, desperation and injustice experienced by 
blacks in the ghetto during their participation in a Mennonite youth 
service project on Chicago's south side. They understood why black 
youth would tell whitens to get out of our neighlwrhood as Evelyn's 
assailants had on the night of her death. It is not unreasonable to be- 
lieve that Evelyn became a surrogate victim in Boston's Roxbury area, 
for the oppressors, the ghetto victims were really trying to get at, Mr. 
Charlie. 

An article in the November 11, 1973, New York Times Magazine, 
indicated that investigative officers, based on a rash of equally bar- 
barous crimes in Boston within a 3-day period, linked the manner in 
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whicfh Evelyn was killed to the film "Fuzz". It was shown on ABC-TV 
in Boston just 2 days before her death, portraying delinquent youth on 
the Boston waterfront dousing tranips with gasoline and setting them 
on fire. 

Commenting on the loss of his wife, Mark said "She had been killed 
hy the system that creates ghettos and racial hatred. That's the way 
Evelyn would have looked at it too. The last thing she would have 
wanted was for her death to be used to incite people" [to retribution]. 

I would like to turn now to several observations that I believe are 
applicable to the- bill before this committee. 

Not surprisingly, the kind of capital crime that inevitably arouses 
the public's cry for the death penalty is the one that is typified here 
by tne experience of Evelyn Wagler. And I can understand this re- 
sponse. Evelyn and her husband, Mark, were married in the inner-city 
congregation that I pastored, and they had a leading role in our com- 
munity youth programs. Being very close to them as the pastor who 
married them, and having supervised their work in our ghetto com- 
munity in Chicago, I could feel some of the inner anger that I think is 
not an unusal response to this kind of crime. 

Boston Mayor Kevin ^Vhite, in a press conference following Eve- 
lyn's death, said: "This is one of the most horrible crimes in our his- 
tory." For fl^uite obvious reasons, the national news media cited the 
crime as a hemous act. This incident would appear to explicitly portray 
aggravating circum.stance No. 2 in H.R. 13360: "Wanton and inten- 
tional cruelty or depravity was shown in the coiirse of the offense." 

Yet under H.R. 13360, "Mitigating Circumstances", No. 1, "youth- 
fulness of the defendant," and No. 2. "the defendant's capacity to ap- 
preciate the wrongfulness of the conduct." might also have a bearing 
when a jury would weigh the pros and cons in this kind of crime. 

While the aggravating circumstances are very compelling in the 
Wagler death, an 11-year involvement in an impoverished, densely 
populftted inner-city ghetto also compels one to weigh heavily the im- 
pact of mitigating circumstances on those who took Evelyn's life. Con- 
sequently, I must ask: Can a jury be expected to adequately perceive 
and weigh the many mitigating factors relevant to such a tragedy? 
How might high unemployment, inferior educational opportunity, and 
oveirrowding slum housing have contributed to the lack of a positive 
self-image, the reinforcements of failure, and eventually, violent, anti- 
social behavior? 

Numerous scientific and physcological studies have been done to ex- 
amine the relationship of these conditions to crimes of violence. 

A common momentary escape for those living in such conditions has 
been television. What then is the impact of television violence on 
youth and adult defendants convicited of violent crimes? The U.S. 
Surgeon Greneral as long ago as 1972 said, after delivering to Congress 
one of the most exhaustive research projects ever imdertaken by social 
scientists: 

There oomes a time when the data are sufficient to justify action. The over- 
whelmlnu consensus Is that televlsefl violence does have an adverse effect on 
certain members of society. 

A concluding question : Can juries adequately take into account the 
extent to which the pervasive influence of television violence has be- 
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thereby adequately decide for or against the death penalty ? 

Then I would move to a second illustration that grows out of one of 
our conservative branches, the Amish community. 

It was in 1957, that a 19-year-old shot and fatally wounded Paul 
Coblentz, a young Holmes Coimty, Ohio, farmer. Coblentz was an 
Old Order Amish Mennonite, whose death stirred Holmes County, one 
of the major centers of Amish population. 

Over 20 Amish residents of Holmes County were summoned for 
jury duty, but all were dismissed as possible jurore because of their 
unwillingness to inflict the death penalty. As the trial proceeded, many 
Amish families invited the parents of the slayer into their homes. After 
the death penalty was handed down by the jury, large numbers of 
Amish families signed petitions and wrote the Governor of Ohio, re- 
questing a commutation of the sentence. Seven hours before the sched- 
uled execution of Cleo Peters, the Governor granted commutation. 

Two ministers visited Peters in the Ohio Penitentiary shortly after, 
learning that Peters had become a Christian several months earlier, 
deeply appreciative of the letters he had received from Amish people, 
among them the widow of his victim. 

Now it is generally assumed that the public response to the perpe- 
trator of a capital crime will be a cry for his or her execution. But I 
think there are numerous instances in which the family and friends of 
the victim, and sometimes the larger community, have asked that re- 
venge not be taken and that help be sought to rehabilitate the 
defendant. 

Such, at least, was the response of the Coblentz family, their fel- 
low church and community members. Their redempti\e attitude had 
a positive impact on the defendant resulting ultimately in the com- 
mutation of his execution. 

The question: Should not such ameliorative responses to a violent 
crime be considered a mitigating circumstance? 

Does not the attitude of those in the community from which a 
defendant comes and to which, if rehabilitated, he or she may hope- 
fully return, have a bearing on jury deliberations ? 

Furthermore, would the jury's weighing of aggravating and mitigat- 
ing circumstance? as outlined in the procedures of H.R. 13360, allow 
for the possibility of repentence, that is, turning in a new direction 
by the defendant ? 

While a repentant defendant and a redemptive community may 
sound like irrelevant theological rhetoric, we would suggest that these 
terms can be much more than theological abstractions. Criminals often 
do change from violent to constructive human beings when acceptance 
and understanding are offered. Perhaps these contingencies do not con- 
form with the procedures outlined in the present legislation before 
this committee, but we are convinced that the potential of the redemp- 
tive community in relating to the potentially repentant defendant is a 
profound dimension that should not be overlooked by our criminal 
justice system. 

In conclusion, the procedures in the bill before you, while in many 
respect an improvement over the more arbitrary course followed 
presently in our judicial proceedings, cannot in our opinion adequately 
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alleviate the prejudicial influences within our society affecting prosecu- 
tors, jurors, and trial judges—in short, all of those involved in the 
criminal justice system. 

We are further concerned that the preponderance of the evidence 
submitted by counsel for the defense, as required to establish mitigat- 
ing circumstances, can, at best, be limited to the evidence readily 
accessible. We believe that the evidence available would in many 
cases be far too limited to adequately inform the jury to make a 
judgment so final, so all encompassing as the sentence of death. 

If indeed, counsel for the defense cx>uld adequately know, under- 
stand, and present to the jury all of the factoi-s contributing to the de- 
fendants' crime, and the jury could, in turn, truly weigh the relation- 
ship of these mitigating circumstances to the aggravating circum- 
stances, we might concede that theoroetically the jury would then be 
sufficiently knowledgeable and wise to sit in judgment over the life 
of the defendant. 

However, such wise and perfect judgment has not, we believe, been 
given to the created human order, but continues to remain within 
the province of the Creator, who alone can be the perfect giver and 
taker of life. 

With that, I would conclude my remarks and welcome any questions 
you may have. 

[The complete statement of Mr. Franz follows:] 

STTMMABT STATEMENT ON H.R. 13360, DEATH PENALTT PBOCEEDINGS 

(By Delton Franz, Washington OflBce, Mennonite Central Committee) 

(1) Several brief "case studies" of capital crimes involving individuals and 
the Mennonite church community are cited in our full statement illustrating the 
historic position of the Mennonite churches (an historic peace church) both in 
respect to our opposition to capital punishment by the State and our response to 
defendants who have taken the life of another (including members of our 
church). 

(2) With respect to the post-conviction proceedings outlined in H.R. 13360, the 
"mitigating" and "aggravating" circumstances provides, we believe, more helpful 
criteria than has been available to date for asisessing the culpability of the con- 
victed defendant. If there must he a death penalty—and we are oppo.sed to the 
same—these guidelines bring our criminal justice system a step beyond the 
inequitable judicial process our society has linown in the past. 

(3) However, we do not believe that either counsel or the jury can sufficiently 
uncover or comprehend the complex, interlocking "mitigating" and "aggravating" 
circumstances to possess the necessary wisdom to impose a sentence of death. 
For that reason, from both a sociological perspective and on theological grounds, 
the mitigating circumstances must always outweigh the aggravating circum- 
stances. Man's Creator alone is wi.se enough to pa.ss judgment on a life. 

(4) We ask whether the "mitigating" circumstances would allow for and In- 
clude the responsiveness of a redemptive community taking the initiative to re- 
ceive and offer support for the convicted defendant. The church has much to 
offer the criminal justice system in this area. And does the bill before the com- 
mittee allow for a repentant defendant? 

STATEMENT ON THE DEATH PENALTY BY DALTON FKANZ, DIRECTOR, WASHINGTON 
OFFICE OF MENNONITE CENTRAL COMMITTEE FOR OHIO AND EASTERN CONFERENCE 
(THE MENNONITE CHURCH), CENTRAL DISTRICT CONFERENCE (GENERAL CON- 
FERENCE MENNONITE), MENNONITE CENTRAL COMMITTEE, PEACE SECTION 

As representatives of the Mennonite church, we appreciate the opportunity to 
present this statement for the House .ludlciary Committee's considerations, as 

39-990 O • 79 - 11 
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you weigh the direction that legislation should take regarding this nation's use of 
the death iienalty within the criminal jsutice system. 

While we do no pretend to speak for all Mennonltes, the observations and ex- 
periences shared here do, we believe, reflect the current and historic convictions 
of a large proportion of our memiiership. 

t>om the sixteenth century to the present, many Mennonltes have witnessed 
against capital punishment One of the charges against Felix Manz, the first Ana- 
baptist   (Mennonite)   martyr,  was  that he had  rejected capital punishment. 

In 1910 Daniel Kauffman, Mennonite leader, said: "The taking of human life, 
whether upon the field of battle, on the gallows or in the electric chair, or in a 
conflict between Individuals, belongs to iinclvlliaed nations.' C. Henry Smith. 
Mennonite historian, said In 1932: "Human life to the Mennonltes Is sacred, and 
not to be snuffed out for any reason whatsoever, individually or collectively, • • • 
to appease the demand for public justice * • *." 

We turn now to an overview of our nation's entrapment in violence, in the 
hope that her people might heed the words of the prophet: "As I live, says the 
Lord, I take pleasure not In the death of the wicked, but in the turning back of 
the wicked who change their ways to win life." (Ezekiel 33:11) 

ouB NATION'S PBocuvmr FOB VIOLBNCK 

More than seventy nations have acted to reduce human violence by abolishing 
the deatli penalty. Among advanced nations, the United States remains the chief 
advocate of death as a punishment for crime. We are cliaracterlzed In the eyes 
of millions as much by our executions as by the general violence of our heavily 
armed population. Indeed the two phenomena blur into one. 

Our emotions may cry for vengeance in the wake of a horrible crime, but we 
Icnow that killing the criminal cannot undo the crime, will n< t prevent similar 
crimes by others, does not benefit the victim, destroys human life and brutalizes 
society. If we are to still violence, we must cherish life. Executions cheapen life. 

A humane and generous concern for every individual, for his safety, health and 
fulfillment, will do more to soothe the savage heart than the fear of state-inflicted 
death. So long as government takes the life of its citizens, the sixth commandment 
from the Law of Moses, "Thou shalt not kill", the foundation of .Judaic Law and 
Christian ethics, will lose influence we have claimed Mosaic law has had upon 
our own legal system. The spiral of violence and retribution must be halted- 
George Bernard Shaw said: "Murder and capital punishment are not oppo.sites 
that cancel one another, but similars that l)reed their kind." 

Our society imprUons the ghetto teenager who pulls a gtin on the comer grocer, 
aicards medals to soldiers who kill sons of the enemy in war, and posthumously 
Konora generals who give orders to pilots to Incinerate thousands of innocent 
civilians with bombs from 20,000 feet altitude. The blame diminishes as the vio- 
lence Increases. Can a society that teaches its sons that mas killing in war are 
honorable while the single face-to-face act is criminal, expect to cultivate a true 
reverence for life? 

The time Is long overdue In our country to begin the procets of reverghip vio- 
lence by eliminating It within our criminal justice system. We can begin by 
curbing the proliferation of weapons through over-the-counter sales, establishing 
alternatives to our archaic prison system—a system that exacerbates the crime 
problem—and flnally by eradicating that most futile of all respfjnses to crime 
• • • the gas chambers, the electric chairs, the gallows, and the firing squads. 

In our judgment, the only meaningful response to capital crimes is to work for 
the removal and alleviation of the causes of violence. And wliile violence will 
never be eradicated, the State's response with still further violence (capital 
punishment) is neither morally defensible nor proven to le scientiflcal'y or 
sociologically effective as a deterrent. 

We do not mean to suggest that any neat or simple answers to violence are 
available from the religious community. Often ot the shame of the churches, we 
have tolerated violence and indeed perpetrated it by our silence and consent to 
the actions of the State In the taking of life. It is, therefore, important that 
from our religious tradition we lift up for ourselves, our children and our govern- 
ment—those unheralded but significant and courageous witnesses that have been 
made to honor the sanctity of life. Only when more of us are inspired to preserv- 
ing life, can the frightening spiral of death l>e abated. 
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BRIEF  CASE  STUDIES  IN   ALTERNATIVES  TO VIOLENCE AND CXAPITAL PUNISHMENT 

A youth worker's death in the ghetto 
Our conscience on violence and retribution continues to find expression in the 

younger generation. The real guidelines tor how public officials, private indi- 
viduals and the Christian community respond to violent acts must emerge from 
deep moral principles grounded in real life situations. 

On October 2, 1973, Evelyn Wagler, a 24-year-old, German-born Swiss immi- 
grant was set upon by several teenage youth in a ghetto of Boston, where she 
had moved only a week earlier. Carrying a can of gasoline to start her stalled 
car, she was accosted by the youths who dragged her into an alley, forced her to 
pour the gasoline over her body, threw a match and she turned into a human 
torch. 

After taping her last words, before her death In Boston City Hospital flve hours 
later, the police called her husband Mark, a Mennonite whom she first met in her 
native Switzerland, informing him and their four-year-old Jorg Thoreau (names 
after an early leth century Anabaptist Mennonite leader and the American 
writer and naturalist) that their wife and mother had been murdered. 

The police at her bedside, attempted through a taped interview to obtain some 
evidence that would enable them to apprehend the youth. Evelyn's last request 
was, nevertheless, that retribution not be made against the youth. 

Evelyn and Mark had experienced a real and sobering exposure to the poverty, 
desperation and injustices experienced by blacks in the ghetto during their par- 
ticipation In a Mennonite youth service project on Chicago's south side. They 
understood why black youth would tell whites "to get out of our neighborhood" as 
Evelyn's assailants had on the night of her death. It is not unreasonable to be- 
lieve that Evelyn became a surrogate victim in Boston's Roxbury area, for the 
oppressors the ghetto victims were really  trying to get at, "Mr. Charlie". 

An article in the November 11, 1973 New York Times Magazine, indicated that 
investigative officers, based on a rash of equally barbarous crimes in Boston with- 
in a three-day period, linked the manner In which Evelyn was killed to the film 
"Fuzz". It was shown on ABC TV in Boston just two days bfore her death, por- 
traying delinquent youth on the Boston waterfront dousing tramps with gaso- 
lin and setting them on flre. 

Commenting on the loss of his wife, Mark said, "she had been killed by the sys- 
tem that creates ghettos and radal hatred. That's the way Evelyn would have 
looked at it too. The last thing she would have wanted was for her death to be 
used to Incite people" (to retribution). In life and even in death, Evelyn and 
Mark sought to break the cycle of violence. Mark said the one thought that kept 
recurring In his mind and freed him from a spirit of retribution was a biblical 
passage: "Vengence is mine, I will repay, says the Lord." 
Application to H.R. 13360 

Not surprisingly, this is the kind of capital crime that Inevitably arouses 
the public's cry for the death penalty. I can understand this response. Evelyn and 
her husband Mark were married in the inner city congregation I pastored and 
they had a leading role in our community youth programs. 

Boston mayor Kevin White, in a press conference following Evelyn's death, 
said: "This is one of the most horrible crimes in our history." For quite obvious 
reasons the national news media cited the crime as a heinous act. This Incident 
would appear to explicitly portray aggravating circumstances No. 2 in H.R. 
133()0: "Wanton and Intentional cruelty or depravity was shown In the course of 
the offense." 

Tet undr H.R. 13360, "Mitigating Circumstances" No. 1—"youthfnlness of the 
defendant(s)") and No. 2 ("the defendant's capacity to appreciate the wrong- 
fulness of the * • • conduct • • •") miglit have a bearing as well. 

While the aggravating circumstances are very compelling In the Wagler death, 
an eleven-year involvement in an improverished, densely populated inner city 
ghetto also compells one to weigh heavily the impact of "mitigating circum- 
stances" on those who took Evelyn's life. Consequently, I must ask: Can a jury 
be expected to adequately perceive and weigh the many mitigating factors rele- 
vant to such a tragedy? How might high unemployment, inferior education op- 
portunity, and overcrowded slum housing have contributed to the lack of a 
positive self-image, the reinforcement of failure and eventually violent, anti- 
social behavior? Numerous scientific and psychological studies have been done 
to examine the relationship of these conditions to crimes of violence. 



156 

A common, momentary escape for those living in such conditions has been tele- 
vision. What then is the Impact of television violence on youth and adult defen- 
dants convicted of violent crimes? After hundreds of formal scientific studies and 
decades of contentious debate, reasonable people are obliged to agree that tele- 
vised violence does indeed have harmful effects on human character and atti- 
tudes. 

The U.S. Surgeon General, as long ago as 1972, said after delivering to Con- 
gress one of the most exhaustive ($1 million, three-year) research projects ever 
undertalien by social scientists: 

"There comes a time when the data are sufficient to justify action. The over- 
whelming consensus (is) that televised violence does have an adverse affect on 
certain members of society." 

In the six years since that declaration by the Surgeon General, TV watchers 
have been treated to uncounted thousands of brutal homicides, rai>e8, robberies, 
muggings and all-out mayhem. One scientist estimates that by the age of 15, the 
average child will have witnessed 13,400 televlse<l killings. In 1973, 74, violence 
occurred in 73 percent of all TV programs, according to the Violence Profile pub- 
lished by the Annenberg School of Communications at the University of Pennsyl- 
vania. 

Can juries adequately take into account the extent to which the pervasive in- 
fluence of TV violence has become a significant influence in a defendant's crime 
of violence, and thereby adequately decide for or against the death penalty? 
Response of Amish comtnunity breaks spiral of violence 

In 1957, a 19-year-old youth shot and fatally wounded Paul Coblentz, a young 
Holmes County Ohio farmer. Coblentz was an Old Order Amish Mennonite whose 
death stirred Holmes County, one of the major centers of Amish i)opulation in the 
country, in an unusual way. Their reaction to the brutal act of this intruder from 
outside their community surprised the people of eastern Ohio. 

Over twenty Amish residents of Holmes County were summoned for jury duty, 
but all were dismissed as possible jurors because of their unwillingness to Inflict 
the death penalty. As the trial proceeded, many Amish families invited the parents 
of the slayer into their homes. After the death penalty was handed down by the 
jury, large numbers of Amish families signed petitions and wrote the Governor 
of Ohio, requesting a commutation of the sentence. Seven hours before the sched- 
uled execution of Cleo Peters, the Governor granted commutation. 

Two ministers visited Peters in the Ohio penitentiary shortly after, learning 
that Peters had become a Christian several months earlier, deeply appreciative of 
the letters he had received from Amish people, among them the widow of his vic- 
tim. 
Application to B.R. 13S60 

It is generally assumed that the public response to the perpetrator of a capital 
crime will be a cry for his or her execution. But there are numerous instances in 
which the family and friends of the victim have asked that revenge not be taken 
and that help be sought to rehabilitate the defendant. Such was the response of 
the Coblentz family, their fellow church and community members. Their redemp- 
tive attitude had a postlve impact on the defendant resulting ultimately in the 
commutation of his execution. 

Question: Should not such ameliorative responses to a violence crime be con- 
sidered a mitigating circumstance? Does not the attitude of those in the com- 
munity from which a defendant comes and to which, if rehabilitated, he/she may 
hopefully return, have a bearing on jury delilierations? This question must be ad- 
dressed to all of us who are affiliated with the church, as well as to you the mem- 
bers of Congress, but we believe the untapped community resources for a redemp- 
tive rather than simply a retributive response are present in our society. These 
people-resources could be utilized to a much greater degree. 

Furthermore, would the jury's weighing of aggravating and mitigating circum- 
stances as outlined in the procedures of H.R. 13360 allow for the possibility of 
repentance—turning in a new direction—by the defendant? While a repentant 
defendant and a redemptive community may sound like Irrelevant theological 
rhetoric, we would suggest that these terms can be milch more than theological 
abstractions. Criminals often do change from violent to constructive human be- 
ings when acceptance and understanding are offered. Perhaps these contingencies 
do not conform with the procedures outlined in the present legislation before this 
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committee, bnt we are convinced tliat the potential of the redemptive community 
ill relating to the potentially repentant defendant ix a profound dimension that 
should not be overlooked by our criminal Justice system. 
Cotwhtmon: Ood, not man, final judge 

The procedures in H.R. 13360, while in many respects an improvement over the 
more arbitrary course followed presently in our judicial proceedings, cannot, in 
our opinion adequately alleviate the prejudicial influences within our society, 
affecting prosecutors, jurors and trial judges—in short, all those involved in the 
criminal justice system. We are further concerned that the "preponderance of 
the evidence" submitted by counsel for the defense—as required to establish the 
mitigating circumstances—can, at best, be limited to the evidence readily acces- 
sible. We ijelleve that the evidence available would in many cases be far too limit- 
ed to adequately inform the jury to malce a judgment so final, so all encompassing 
as the sentence of death. 

If indeed, counsel for the defense could adequately Icnow, understand and pre- 
sent to the jury all of the factors contributing to the defendant's crime—and the 
jury could, in turn, truly weigh the relationship of these mitigating circumstances 
to the aggravating circumstances—we might concede that theoretically the jury 
would then be sufficiently Icnowledgeable and wise to sit in judgment over the life 
of the defendant. However, such wise and perfect judgment has not, we believe, 
been given to the created human order, but continues to remain within the prov- 
ince of the Creator, who alone can be the perfect giver and taker of life. 

The critical question is how we—the church and the state—can best foster re- 
spect for life and presen-e the dignity of the human person. We do not Ijelleve 
that more deaths are the answer. We therefore have to seek methods of dealing 
with violent crime that will protect society without destroying the offender. In 
the sight of God, correction of the offender has to take preference over punishment 
for it is God's will that humanity be saved, not condemned. 

The final arbiter and judge over the "Cains" who have been slain by their 
brothers "Abel" will be God the Creator, not man • • • not government. While 
government must maintain an ordered and just society—bringing offenders to a 
fair trail—these cases, we believe, cannot morally be consummated with the 
killing of the offender. 

When Cain had ^laln his brother Abel, the Lord put a mark on Cain, "lest any 
who came upon him should kill him." 

In the ancient Biblical understanding of civilized social order—"cities of ref- 
uge" were established to which those guilty of violence could retreat until the 
passion of revenge by their neighbors had subsided. These "cities of refuge" 
marked significant progress from primitivism toward civilization. Our society by 
sanctioning the Icilling of offenders, would take a step backward toward primi- 
tivism. 

Mr. MANN. Thank you very much. Let's assume that we are con- 
fronted with a defendant who has the propensity for taking human 
life, and for whom rehabilitation is impossible. You would still find 
an alternative way to deal with him ? 

Mr. FRANZ. I would, Mr. Chairman, then I think have to come back 
to a point that was made at least once this morning by previous wit- 
nesses; namely, that we would still prefer an alternative to a death 
sentence for that perpetrator of the crime. 

That would be on our moral and religious conviction that man is not 
really in a position to take a life, but, second, I think there is always 
reason to hope that somehow with more creative efforts within tne 
criminal justice system, people can be turned in a new direction. 

Mr. MANN. Well, creative efforts are certainly in demand because 
the corrections community generally has concluded that rehabilita- 
tion is hardly worth the effort. Thus this subcommittee received from 
the U.S. Senate a bill based on the premise that rehabilitation was 
serving no purpose and recommending a sentencing system that dis- 
counted the possibility of rehabilitation virtually 100 percent. 
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Now this subcommittee took a different position. We have retained 
the power of tlie parole board to i-ecognize and grant parole for reha- 
bilitation, change, or whatever. But the preponderance of the correc- 
tions community in the last 6 or 7 years has given up the old idea upon 
which we have been living for 50 or 60 years, and spending a lot of 
money on—that rehabilitation is really possible. 

They cite statistics which show that we are going to have 75- or 80- 
percent recidivism—I think that figure, is close—no matter what we do, 
no matter what we have done. 

I share your desire that creative reliabilitation be accomplished. I 
don't really think that gets to the meat of this issue. Because you are 
all one way, no matter whether rehabilitation works or not, you have 
the desire to improve rehabilitation techniques, and to use hope as a 
basis for reinforcing that. But as a practical matter, it hasn't worked. I 
don't argue with the fibres, either, that murderers are the least of the 
recidivists. The statistics are dominated by those in for other things. 

When we get into the other category, as Dr. Bedau provided a chart, 
with felony-murder types. I think we find recidivism is a substantially 
higher figure. 

I don't really have a questitm, because I asked it to start with, but 
rehabilitation notwithstanding, you would not impose the ultimate 
penalty? 

Mr. FRANZ. That is right. 
Mr. MANN. Mr. Hall. 
Mr. HALL. I have maybe one question, Mr. Franz. I read with in- 

terest the case of Evelyn Wagler that you mentioned being killed in 
the manner in which she was, and it happening in a glietto of Boston. 

I notice on page 5 of your conclusion you state that: 
If Juries could consider all of the factors contributing to the defendant's crime, 

and the Jury could, in turn, tml.r weigh the relationship of these mitigating 
circumstances, et cetera. 

Is it your understanding that the fact that a person lived in a ghetto 
such as in Evelyn's case, under the facts as you have set them out liere, 
should be mitigating circumstances in the event that the person had 
bc«n brought to trial for that murder ? 

Mr. FRANZ. I would not automatically assume that, because in our 
11 years living in a ghetto situation in Chicago, where Evelvn spent 
most of her time during our acquaintance, there were families who 
somehow were- able to maintain the kind of setting for their children, 
their growing youth, that made it possible for them to not be as af- 
fected as so many were by all of the adverse conditions. 

But it does seem to me that at the very least the counsel for the de- 
fense and the jury would have to consider as thoroughly as they pos- 
sibly could the kind of factors that are so rife in the ghetto situation, 
such as I have suggested here. 

Mr. HALL. But you are not saying that that in itself, the fact that 
the person lived in the ghetto, would be mitigating to the extent of it 
being a defense to what has occurred ? 

Mr. FRANZ. Here is where I think things become very complex, be- 
cause how can one really determine to what extent being exposed to a 
terrible educational situation in an overcrowded ghetto school has 
created within young people the kind of outlook on life that causes 
them to later take it out on their fellow man ? , 
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Mr. HAH.. And pour gasoline wi some woman and set her afire? 
Mr. FRANZ. I flunk it is entirely passible that that could be a con- 

tributing factor, that the repe^ed failures, the lack of adequate atten- 
tion and understanding by teachers with overcrowded cla.ssTooms and 
so on could be just one facior. 

Mr. HALL. Thank you. T yield back the balance of my time, Mr. 
Chaimmn. 

Mr. MANN. I think you are probably right; a judge would permit 
evidence of the ghetto existence, as 1 think a judge would permit per- 
haps evidence of the television violence under item 10 of our mitigating 
list. 

You have reminded me of the TV study made by the Surgeon (Jen- 
eral. I wonder if you could tell me what has been done about it? 

Mr. FRANZ. It is my understanding that the only—I could be wrong 
on this—the only concrete outgrowth of that $1 million study was the 
family time on TV, 1 night a week, that is not to include violence pro- 
grams. 

Mr. MANN. Yes, and that was a voluntary action. 
Mr. FRANZ. Yes, that depended on the networks' response. 
So in fact to my knowledge very little change occurred as a result of 

tiiat rather exhaustive study. 
Mr. MANN. Of course we all read about the Florida case in which it 

was not allowed, or was not held to bo a defense. But even then I am 
sure there might have been mitigating circumstances. Mr. Hyde. 

Mr. Hi-DE, Thank you, Mr. Chainiian. Do you know what ultimately 
happened to the person who poured the gasoline on this woman and 
set fire to her ? Do you know what the penalty was ? 

Mr. FRANZ. That was the same question that went through our minds 
as we prepares! this statement. We called the Boston Police Depart- 
ment last week to inquire and they said—they imme<liately recognized 
the case and called us back within a couple of hours to indicate that the 
youth had not yet been apprehended. The case was still open, but that 
leaves us with less of the data than we hoi)ed for to see what that might 
mean in this case study, unfortunately. 

Mr. Hn)E, Does your church believe in personal guilt, the doctrine 
of sin ? 

Mr. FRANZ. Yes, sir. 
Mr. HYDE. Supposing—this is pretty hypothetical, because we don't 

know anything about it. T was going to ask what your recommendation 
'"ould be for an appropriate iienalty for this person who set. fire to 
Evelyn. But T suppose it would be hard to tell unless we knew a lot 
about the person, what his mental capacity was, that sort of thing, his 
ability to know right from wrong, and what the factors forming his 
judirments and values were. 

Mr. FRANZ. Let me try to respond to that, Mr. C<mgreB8man. I had a 
long conversation last week with one of our Mennonite social workers, 
a trained social worker with a graduate degree, who is a counselor to 
prisoners in a youth prison in nortliem Maryland. And this counselor 
is a strong believer in the need for prisons for at least a significant 
number of people who have gone afoul of the law. He at the same time 
believes that with the discipline and the rather shocking difference that 
life in prison makes when a youth is jolted out of a community and into 
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a confined situation, need not be looked at as punishment in A totally 
negrative sense, but more as a penalty and as a discipline. If accom- 
panied by adequate understanding, very personal relationships through 
counseling, those young people can be brought to a new self-respect. 
He has apparently had a very significant ratio of those with whom he 
counsels turn in a new direction, because they found that someone really 
did care for them in a personal way. 

Now this also relates, T think, to your earlier questions, Mr. Chair- 
man. It does seem to me that we have, in spite of all of that money 
spent, not spent very much of it on personnel who are oriented to a 
philosophy that really believes not only, to u.se religious language, in a 
personal doctrine of sin, or doctrine of personal sin, but also in the 
possibility that caring, that understanding, that acceptance, that love 
can bring people into a new kind of self-respect and direction. 

Mr. HYDE. One new frontier, or old frontier that is as yet tmtouohed 
is what you are talking about, what to do with people who mu!* go to 
prison and how to do something positive for them and for society. Call 
it reform or whatever. We haven't begun to scratch the surface on that. 
And I guess we don't have the constituency for it, that is the sad thing. 
I agree. 

Mr. FRANZ. And here is where, of course, as a representative for the 
chui"ch I feel very strongly that not only do we need to address our con- 
cern to those of you who are the lawmakers, but of course to our 
people in the religious community as well. 

I do think, however, that there is a strong reservoir of possibilities 
and potential for a much greater redemptive relationship to people, 
even those who have commited the most brutal crimes. 

Mr. HYDE. Religion plays a great role in this, doesn't it ? 
Mr. FRANZ. Yes, it does. I think that it is not limited to that. T think 

there are some professionals who simply understand the psychological 
dynamics of this, that have been missing in the lives of a lot of people. 

Mr. HALT,. Mr. Chairman, if T could correct a statement Mr. Hyde 
just made, maybe we don't have a constituency for this sort of thing, I 
sometimes think maybe we do. and T am thinking of a personal illustra- 
tion in my home town. Marshal. Tex., where the church of which T am 
a member a month ago .started a campaign to combat T^' violence, with 
placards, and all the like. It started out as a relatively small affair, but 
in the last 30 days, over 2.5,000 people from that particular area have 
already put up signs in their front yards, and I think we have a con- 
stituencv in this area that we may not know about. 

Mr. HYDE. It just takes leadership. 
Mr. HAU.. Yes, someone to tap it, right. 
Mr. MANN. I was going to assert a similar idea, because I thought 

his primary reference was to the institutional coun-seling. T think we 
do have a constituency for it. We have spent a whole lot of money, but, 
just haven't found the combination and as I indicated earlier, the cor- 
rectional commimity has tended to throw up their hands. 

I don't think it has ever closed the doors to the religious approach. .So 
we just don't have the right combination here. 

Ijet me make one more remark, then I think we have to quit, becnuse 
we have a vote on the floor. 
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I think we have to proceed on the assumption that there is going to 
be a death penalty in the United States, for one or more crimes, and 
there is probably no better agency to make that determination in a spe- 
cific situation than a jury. 

Now I don't share your suggestion that juries are incapable of judg- 
ing these aggravating and mitigating circumstances. I would acknowl- 
edge that some of them are not very sophisticated, that is true. But 
they Avill have the assistance of counsel on both sides of the case, and 
I think that, although not perfect, it is going to be the best system we 
develop. 

Since I think that this is a pretty good premise for us to operate on, if 
you have any suggestion as to how we can improve the procedure that 
we have proposed in this bill with reference to how to get that before a 
jury, then we would be delighted to hear it. 

Mr. FRANZ. Well, I am not sure that I have the needed wisdom here, 
but I restate my concern, I think that surely we need juries and I think 
they can function in a constructive way. But it does seem to me that 
becaus of the fallibilities, because of the unfortunately often preju- 
dicial manner in which  

Mr. MANN. I agree. There could be other safeguards—for example, 
you didn't mean to, but you implied that wc need to think alx)iit venue, 
where the trial should be, what the local attitudes are, and so forth. All 
of those things are involved. 

Well, thank you so much. The committee will stand in recess subject 
to the call of the chair. 

[Thereu|x)n, at 3:50 p.m. the hearing was concluded.] 





ADDITIONAL MATERIAL 

FBIENOS  CknlMITTEE ON   NATIONAL  LB0I8LATION, 
Wathington, B.C., Juiv 17,1978. 

To: The House Judiciary Subcommittee on Criminal Justice James R. Mann, 
Chairman. 

The Friends Committee on National Legislation opposes H.R. 13360, or any 
other bill that would reintroduce capital punishment at the federal level, because: 

1. We believe that all men and women have value in the slglit of Ood and that 
capital punishment violates this value; 

2. Capital punishment, when used as retribution for violent crime, only begets 
more hatred and violence; 

3. Capital punishment has often been arbitrarily and discriminately imposed on 
poor and racial minority persons; 

4. Capital punishment has not been shown to be an effective deterrent to violent 
crime; 

5. Capital punishment is irreversible, which is especially dei^orable in cases in 
which an executed person has later been found to be wrongly convicted. 

Further information, at FCNL: 
DON RIXVKS, 

LeffUlaUve Secretary. 
JOHN HANNAT, 

Research Intern. 
Attachment. 

STATEMENT ON H.R. 13360 (CAPFTAL PUNISHMENT) 

We oppose H.R. 13360, or any other legislation that would provide for capital 
punishment. We base our position on the Quaker belief that every person has 
value in the sight of God and on Qualier testimonies against the taking of human 
life.' In our judgment, the divine commandment, "Thou shalt not kill," applies 
equally to relation.ships among individual.s and between the individual and the 
state. Opposition to capital punishment has been a long and deeply held conviction 
of Friends. In 1699, John Belters, a British Quaker, called executions "a blot xipon 
religion." 

In expressing the belief of divinity within each person, Elizabeth Fry, a 19tb 
century Quaker prison reformer, put it succinctly : 

"But is it for man [or woman] to take the prerogative of the Almighty into his 
[or her] own hands? Is it not his [or her] place rather to endeavor to reform sufh 
or to restrain them from the commission of further evil? At least to afTord poor 
erring fellow mortals, whatever may be their offenses, an opportunity of proving 
their repentance by amendment of life?" ' 

Fortunately, those people. Including Friends, who called for the abolition of 
capital punishment In the past, are no longer lone voices crying out In the wilder- 
ness. The I'nlted States religious community now expresses overwhelming op|)osl- 
tlon to the death penalty with strongly worded statements: The death penalty vio- 
lates "the belief in the worth of human life and the dignity of the human person- 
ality as gifts of Ood" (U.S. Catholic Conference); "A return to the use of the 
death penalty can only lead to the further erosion of respect for life in our society" 
(National C/Ouncil of Churches) ; "The continuation of capital punishment, either 
by a state or by the national government, is no longer morally justifiable" (Union 
of American Hebrew Congregations).* 

< American Friends Service Committee, "Statement on the Death Penalty," Nov. 1076. 
Prlemls Committee on National Lefrislatlon. "The Administration of Jostlce." Btatemtnt 
of Legitlative Policy, April. 1977. 

'Qiioted In Fellowship of Reconlliatlon, "Aid to Homily on the Death Penalty." 
> National  InterrellcIouM Taskforce on  Criminal  Justice.  "Capital  Pnnlshment:  What 

the Rellfslous Community Sayg." 1978. 
(163) 
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In light of the religious community's consensus that the death pebklty la an 
Immoral violation of human life, we are saddened by the recent Suprehie Court's 
endorsement of the retributive value of capital punishment, as a possibly appro- 
priate expression of "society's moral outrage at a particularly offensive conduct" 
{Gregg v. Georgia, 428 U.S. 163 at 183). We hope that Congress does not follow 
the Court's lead. We urge Congress to act according to a different moral stand- 
ard—that the deliberate, premeditated killing of any human being in the United 
States, whether by another individual or by the government, is wrong! 

Despite the strong chorus of religious, ethical, and moral objections now being 
raised against the death penalty, government-sponsored taking of human lives 
(mostly poor persons found guilty of murder) still finds support among many 
Americans—largely because of a desire for retribution. We hope the Committee 
will resist this emotional response by many who are rightly concerned about 
crime victims and their families. Capital punishment does not help these people. 
What is essential is adequate victim compensation and greater community sup- 
port for persons who are victimized by crime. Violent forms of retribution, such 
as capital punishment, merely beget more hatred and violence. They do not bring 
healing and reconciliation, as recognized by some victims' families. 

In a letter to the 8t. Peterthurg Times (Florida), Roy Persons, whose wlffe 
Carol was murdered, protested against the death sentence which her convicted 
murderer, Willie Rivers, received. "Carol's death was a tragedy to all of those 
who loved her so dearly • • • but it is even more tragic that her death will, by 
sentencing Willie Rivers to death, reinforce and perpetuate feelings of vengeance, 
hate, and further human evil." * 

In addition to these two fundamental reasons (the life of every human Itelng 
has value, and retribution, in the violent form of capital punishment, merely 
begets more hatred and violence), we oppose the death penalty because: 

1. The death penalty has been arbitrarily and dlscrlminately imposed on tbe 
poor (because of their inability to pay for or otherwise secure effective counsel) 
and racial minority persons convicted of killing white people. Of 493 persons on 
death row, 253 (51.3%) are black, Spanish speaking, or Native American; 240 
are white. A recent survey of three states that use the death penalty (Florida, 
Georgia, and Texas shows that 50% of those persons on death row are whites 
who killed whites; 45% are blacks who killed whites; 5% are blacks who killed 
blacks. No white persons who killed blacks are on death rows In any of these 
states. In these states, 46% of all murder victims were black.' 

2. The death penalty seems not to "deter" violent crime. All .studies which are 
methodologically sound have not been able to detect any deterrent effect of capi- 
tal punishment. Recent testimony before the Senate Judiciary Committee by Dr. 
Hans Zeisel (University of Chicago Indicated that the death penalty may actually 
be a counter-deterrent. 

3. The death penalty is Irreversible. If an innocent person Is wrongly con- 
victed of a capital crime and a death sentence is carried out. there can he no 
correction of the mistake. 

In summary, the Friends Committee on National Legislation does not support 
the use of violence (in the form of capital punishment) in our nation.s criminal 
Justice system. We oppose H.R. 13300. For religious and moral reasons, we urge 
that It not be reported by your Committee. Our preference is for Congress to pass 
legislation (such as H.R. 848 which would altogether abolish capital punishment 
at both federal and state levels. We also urge a program of more aid to victims, 
through either restitution by offenders to victims or compensation to victims 
from general revenue. It is time that the United States decide that capital pun- 
ishment is inconsistent with the rights and dignity of human beings and there- 
fore Is no longer tolerable for civilized society. 

* Fellowship of Reconciliation, op M. 
'Wayne King, "Few on Three Death Rows are There for Killing Blacks," lfev> York 

Timet, Mar. 6, 1978. The study Is being conducted by Dr. WUllam Bowers of Northeastern 
University. 
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OMcago, m., July IS, lOtS. 
Hon. JAMES R. MANN, 
Chairman, Bouse Judiciary Bubcomtnitiee on Criminal Juttice, 
Raphum House Offloe Building, Washington, B.C. 

DEAK CONGRESSMAN MANN : As Coordinator of the Illinois Coalition Against 
the Death Penalty I wish to present testimony against H.R. 13360, the bill to 
provide for a sentence of death under certain circumstances in the United States. 

We are a coalition of 61 organizations including Catholic, Jewish, Lutheran, 
Methodist, Quaker, Unitarian, Ethical Humanist, lawyer, voter, peace, labor, 
civil rights, political, scientific, and prisoner's rights groups. We are diverse In 
our backgrounds and Interests but united in our opposition to capital punish- 
ment. 

We acknowledge and share the fear of citizens because of the spread of vio- 
lent crime. We believe the government must protect society from those who 
murder. But the presence of capital punishment legislation only deceives us Into 
thinking that we have solved the problem. It Is essential that citizens have confi- 
dence In the law. In the ability of the legal system to protect them from the law- 
less. Instead of passing death penalty legislation it would be far better to work 
on ways to support the police, judiciously strengthen their ability to prevent and 
solve crime, see that our methods of selection guarantees us high caliber judges 
and prosecutors, eliminate a lot of the discretion which exists throughout the 
judicial process, better our prison conditions, establish some kind of gun control. 

Resort to the ultimate vengeance of execution will not make us a better i)eople. 
On the contrary violence begets violence and a society which adopts it as a 
weai>on to combat violence lowers and hardens Itself. As the Fellowship of 
Reconciliation lapel button says, "Why do we kill people who kill people to show 
that killing i>eople Is wrong" ? 

The reason heard most frequently from those who favor the death penalty Is 
that it will deter further murder. Capital punishment has never been proved to 
be a deterrent. The studies of Thorsten Sellln and others show that the presence 
or absence of the death penalty on the books in contiguous states makes no 
difference In the rate of homicide and that the adoption or abolishment of cap- 
ital punishment In a state does not change the homicide rate. There are no less 
murders in cities either just before or after an execution has taken place in that 
city. The rate at which police oflJcers are shot and killed Is the same In states with 
a death penalty as in states where it has been abolished. The same Is true of 
fatal assaults on prison guards by lifers. To attempt to prove deterrence we 
would have to experiment with human life and respect for human life is vital 
to our rights and freedom. 

The application Itself of the death penalty Is disturbing. It is used in a dis- 
criminatory manner, visited almost exclusively on the poor, the uneducated, the 
minorities. William Bowers's study now Is bringing to light that the race of the 
victim plays a large part. A very small percentage of those on death row are 
there for killing blacks while the rate of arrest for those who actually kill blacks 
is high Indeed. 

Discretion plays a part in the charge, the choice of attorney, of Jury, in the 
sentencing. In commutation. This threatens equal protection under the law as 
guaranteed by our Bill of Rights. 

Finally, we are never free from the possibility of human error. Innocent per- 
sons have been executed. Execution Is irrevocable. 

We urge that the Judiciary Subcommittee on Criminal Justice to vote no on 
H.R. 13360. 

Sincerely yours, 
MABT AUCB RANKIN, 

Coordinator, IlUnoU 
Coalition Against the Death Penalty. 

I-UTHERAN COUNCIL IN THE U.S.A., 
Washington, B.C.. July H, 1978. 

Hon. JAMES R. MANN, 
Chairman, Subcommittee on Criminal Justice. 
House Judiciary Committee, 
V.8. House of Representatives, 
Washington, B.C. 

DEAB MR. CHAIRMAN: AS the Washington representative for the Lutheran 
Church in America. I request that this statement of opposition be entered into the 
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record of hearings held by the House Judiciary Criminal Jusdce Subcommittee 
on H.R. 13360, a bill to provide post-conviction proceedings in capital cases. The 
Lutheran Church in America, with headquarters in New Yorli. New York, has 
2,900,000 U.S. members. 

Many of the most grievous problems of oiir system of criminal justice are 
reflected in the application of the death penalty, which has been notoriously 
uneven. Those who are executed are usually the poor, the neglected, the un- 
educated, tie mentally ill, the mentally retarded, and persons of minority 
status—those least aide to defend themselves. Capital punishment makes Irrevo- 
cable any miscarriage of justice and ends the possibility of restoring the con- 
victed person to effective and productive citizenship. 

Systematic research has failed to produce evidence that the abolition of 
capital punishment leads to an increase in the homicide rate or that capital 
punishment actually deters crime. The security of society will not be Increased 
by continued use of the death penalty. 

Having weighed these and other considerations, the Lutheran Church in 
America urges the abolition of capital punishment and opiwses H.R. 13360, which 
could allow capital punishment to become a frequently used criminal sanction. 

Please enter into the record of hearings on H.R. 13360 the enclosed social 
statement "Capital Punishment," adopted In convention In 1966, which represents 
the oflScial policy position of the Lutheran Church In America on this issue 
Thank you very much for your consideration. 

Sincerely, 
OHAKLEB V. BEBGSTROM, 

Executive Director, 
Office for Oovenimt-ntal Affairs. 

SociAi, STATEMENTS or THB LtrrHERAN CHUBCH IN AMEXICA 

CAPITAL  PUNISHMENT 

(Adopted by the Third Biennial Convention, Kansas City, Missouri, June 21-29. 
1966) 

Within recent years, there has been throughout North America a marked 
increase in the Intensity of debate on the question of abolishing the death penalty. 
This situation has l)een accompanied by the actual abolition of capital punish- 
ment in ten states and two dependencies of the United States, qualifled abolition 
In three states, and in six states a cessation in the use of the death penalty since 
19^. Although the issue of abolition has been widely debated in Canada in 
recent years, a free vote in Parliament on April 5. 1966, failed to end the legality 
of the death sentence. However, during the last two years or more, death 
sentences in Canada have been consistently commuted. 

These developments have Iteen accompanied by increased attention to the social 
and psychological causes of crime, the search for improved methods of crime 
prevention and law enforcement efforts at revising the penal code and judicial 
process, and pressure for more adequate methods in the rehabilitation of con- 
victed criminals. There has been a concurrent concern for persons who, because of 
ethnic or economic status, are seriously hampered In defending themselves in 
criminal proceedings. It has been Increasingly recognized that the soclallj" dls- 
advantaged are forced to bear a double burden: intolerable conditions of life 
which render them especially vulnerable to forces that Incite to crime, and 
the denial of equal justice through adequate defense. 

In seeking to make a responsible judgment on the question of capital punish- 
ment, the following considerations must be taken into account: 
1. The Right of the State to Take Life 

The biblical and confessional witness asserts that the state is responsible 
under God for the protection of Its citizens and the maintenance of justice and 
public order. For the exercise of Its mandate, the state has been entrusted by 
God with the power to take human life when the failure to do so constitutes 
a clear danger to the civil community. The possession of this power is not, how- 
ever, to be interpreted as a command from God that death shall necessarily be 
employed in punishment for crime. On the other hand, a decision on the part 
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of civil government to abolish the death penalty la not to be construed as a 
repudiation of the Inherent power of the state to take life In the exercise of 
its divine mandate. 
2.   Human Ri{/ht» and Equality Before the Law 

The state Is commanded by God to wield its power for the sake of freedom, 
order and Justice. The employment of the death penalty at present is a clear 
misuse of this mandate l)ecau!ie (a) It falls disproportionately upon those least 
able to defend themselves, (b) It makes irrevocable any miscarriage of justice, 
and (c) it ends the possibility of restoring the convicted person to effective and 
productive cltiienahlp. 
S.    The Invalidity of the Deterrence Theory 

Insights from both criminal psychology and the social causes of crime indicate 
the Impossibility of demonstrating a deterrent value in capital punishment. Con- 
tfmporary studies show no pronounced difference In the rate of murders and 
other crime of violence between states In the United States which impose capital 
punishment and those bordering on them which do not. 

In the light of the above considerations, the Lutheran Church in America: 
Urges the abolition of capital punisliment; 
Urges the members of its congregations in those places where capital 

punishment is still a legal penaltv to encourage their legislatures to abolish 
it; 

Urges citizens everywhere to work with persistence for the improvement 
of the total system of criminal Justice, concerning themselves with adequate 
appropriations, the Improved administration of courts and sentencing prac- 
tices, adequate probation and parole resources, better penal and correctional 
institutions, and intensified study of delinquency and crime; 

Urges the continued development of a massive assault on those social con- 
ditions which breed hostility toward society and disrespect for the law. 

NATIONAL CODNCII. or THE CHURCHES OF CHRIST IN THE U.S.A., 
Wathington, B.C., July 20, 1978. 

Hon. JAMES R. MANN, 
Chairman, Subcommittee on Criminal Justice, Committee on the Judiciary, V.8. 

House of Krpreitentativcii, Washinffton, B.C. 
^Attention of Thomas W. Hutchison, Coun-sel). 

DEAR MR. MANN : The National Council of Churches appreciates being offered 
the opportunity to testify during the hearings on H.R. 13360. We regret that a 
combination of scheduling conflicts and shortness of time prevented our present- 
ing a witness before the Subcommittee. 

We oppose H.R. 13360 because its enactment would allow our courts to im- 
pose the death penalty as the punishment for certain crimes. The National Coun- 
cil of Churches has long sought an end to capital punishment. We declared our 
opposition to it in a 1968 Policy. Statement entitled "Abolition of the Death 
Pemlty" and reaffirmed our position eight years later in a Resolution (a copy 
of each of these documents Is enclosed). 

We believe that every human life has value and dignity. Including that of the 
convicted felon, and we are committed to seeking the rehabilitation and redemp- 
tion of offenders. Beyond this concern, we are convinced that the possibility of 
a mlsjudgment and execution of an innocent person far outweighs any deterrent 
effect that execution might have. 

We appreciate the care and thoroughness which have gone into the prepara- 
tion of this bill, and we recognize that you have made substantial efforts to 
protect the rights of defendants. Nonetheless, the National Council of Churches 
must oppose any legislation which would allow the use of the death penalty. We 
ask that you consider our opposition to capital punishment as you conduct your 
hearings on H.R. 13360, and we request that this letter and the enclosed Policy 
Statement and Resolution be printed In the record of those hearings. 

Sincerely yours, 
JAMCS A. HAMILTON. 
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A POLICY STATEMENT or THE NATIONAL COUNCIL OF THE CHITBCHES IN THE U.S.A. 

ABOLITION   OF  THE   DEATH   PENALTY 

(Adopted by the General Board September 13. 1068) 

In .support of current movements to abolKsh the death penalty, the National 
Council of Churches hereby declares its opposition to capital punishment. In 60 
doing, it finds Itself In .substantial agreement with n numlier of member denomina- 
tions which have already expressed opiwsition to the death penalty. 

Beasons for taking this position include the following: 
(1) The belief in the worth of human life and the dignity of human personality 

as gifts of God; 
(2) A preference for rehabilitation rather than retribution in the treatment 

of offenders; 
(3) Reluctance to assume the responsibility of arbitrarily terminating the 

life of a fellow-being solely because there has l)een a transgression of law: 
(4) Serious question that the death i)enalty .serves as a deterrent to crime, 

evidenced by the fact that the Immiced rate has not inorea.spd disproportionally 
in those states where capital punishment has been abolLshed; 

(5) The conviction that Institutionalized disregard for the sanctity of human 
life contributes to the brutalization of society : 

(6) The possibility of errors in judgment and the irrever8lt)lllty of the penalty 
which make impossible any restitution to one who has been wrongfully executed: 

(7) Evidence that ei-onomically jwor defendants, particularly members of 
racial minorities, are more likely to l)e executed than others l>erause they cannot 
afford exhaustive legal defenses; 

(8) The belief that not only the severity of the pena'ty but al.so Its increasing 
Infrequency and the ordinarily long delay between sentence and execution sub- 
ject the condemned person to cruel, unnecessary and unusual punishment: 

(9) The belief that the protection of society Is served as well by measures of 
restraint and rehabilitation, and that society may actually benefit from the con- 
tribution of the rehabilitated offender; 

(10) Our Christian commitment to seek the redemption and reconciliation of 
the wrong-doer, which are frustrated by his execution. 

Seventy-five nations of the world and thirteen states of the fnited States have 
abolished the death penalty with no evident detriment to social order. It is our 
judgment that the remaining jurisdictions should move in the same humane 
direction. 

In view of the foregoing, the National Council of Churches urges abolition of 
the death penalty under federal and state law in the United States, and urges 
member denominations and state and local councils of churches actively to pro- 
mote the necessary legislation to .secure this end, particularly in the thirty-seven 
states which have not yet eliminated capital punishment. 

108 For, 
0 Against, 
0 Abstentions. 

A   RESOLUTION   ON   THE   DEATH   PENALTY 

(Adopted by the Governing Board NCCC, USA, October 8, 1976) 

For nearly ten years there has been no execution In the United States. Appeals 
of death sentences have been taken to the Supreme Court, asking it to declare 
such sentences unconstitutional as "cruel and unusual punishment" As the mora- 
torium has lengthened, so has the roll of those awaiting the outcome on "death 
row," not knowing whether they are finally to live or die and, if to die, when. 
There are more than 600 of them, of which over 609'r are black, brown or red, and 
nearly all of them are poor, .suggesting that the ultimate sanction continues to 
fall more heavily on minorities and those who cannot afford extensive legal 
defense. 

The Supreme Court of the United States has at last ruled that the death penalty 
is not unconstitutional (Gregg v. Georgia, decided July 2. 1976), and may be 
juslfled as an expression of the outrage of society at particularly heinous crimes. 
Legislators have hastened to enact new statutes to legitimize the reinstatement 
of capital punishment. It .seems only a question of time until some state will 
execute one of its citizens, break the moratorium, and open an avalanche of legal 
slaughter. 
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Mpst of the churches of the National Council of Churches have opposed the 
death penalty for years, and in 1968 the General Board of the NCCC adopted a 
policy statement entitled "Abolition of the Death Penalty." Yet the churches have 
not been articulate about this issue over the past few years, when they could 
have been helping their members to understand the moral and religious issues at 
stake. Instead, many church jjeople have been drawn into the agitation for rein- 
statement of the death penalty. 

The Governing Board of the National Council of Chnrches: 
(1) Reasserts the conviction expressed in the policy statement of 1968 that 

the death penalty Is wrong and opposes its reinstatement; 
(2) Urges the churches to redouble their efforts in this cause to make up for 

lost time; 
(3) Directs that NCCC become a member of the newly-formed National Coali- 

tion Against the Death Penalty, and that Its $1000 membership subscription be 
paid from the Priority Implementation Fund; 

(4) Calls upon the member denominations to provide the funds necessary for 
the Division of Church and Society to organize effective ecumenical action against 
the resumption of executions; 

(.T) Encourages contributions by denominations and individuals to the NAACP 
Legal Defense Fund, which has been spearheading legal action against the death 
penalty. 

(6) Urges the enlistment of volunteer lawyers to assist persons facing execu- 
tions; 

(7) Pledges that the staff of the NCCC will Initiate contacts with state coun- 
clls of churches In stateglc states to mobilize church people and others to resist 
the re-enactment and implementation of death-penalty statutes; 

(8) Urges the chnrches to put their policies opposing the death penalty into 
more effective action, especially through their own congregations and judlcatories. 

(9) Commits the NCCC to join with others in seeking clemency for those sen- 
tenced to die, when all remedies at law have been exhausted ; 

(10) Calls church people to a day of protest and mourning whenever and 
wherever an execution may be scheduled, especially the first one. 

35-980 O - 79 - U 
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THE DETERRENT  EFFECT  OF  THE 

DEATH  PENALTY:   FACTS  v.   FAITH 

HANS  ZEISEL 

PROFESSOR EMERITUS OF LAW AND SOCIOLOGY, THE UNIVERSITY 
OF CHICAGO; SENIOR CONSULTANT, AMERICAN BAR FOUNDATION; 

RESEARCH ASSOCIATE, CENTER FOR CRIMINAL JUSTICE 

Reprinted from The Supreme Court Review, 1976, edited by Philip B. Kurland, 
published by the University of Chicago Press. © 1977 by The University of Chi- 
cago. All rights reserved. 
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I. THE PROBLEM 

Once again in the 1975 Term, the Justices of the Supreme 
Court found themselves unable to express a unified position on the 
validity of the death penalty. The problem is a complex one because 
of murky precedents, disputed facts, and strong emotional commit- 
ments. It is proposed here to address just one of the issues raised in 
the cases, the question of the data supporting or controverting the 
deterrent effect of the death penalty. 

In one of the opinions in Gregg v. Georgia^—there was no opinion 
for the Court—iMr. Justice Stewart, speaking for himself and 
Justices Powell and Stevens, stated: "Statistical attempts to evaluate 
the worth of the death penalty as a deterrent to crimes by potential 
offenders have occasioned a great deal of debate. The results simply 
have been inconclusive."^ The Justice went on to cite with approval 
the position of Professor Charles L. Black, that no conclusive evi- 
dence would ever be available on the question of deterrence:'' 

' 96 S. a. 2909 (1976). 

" Id. at 2930. 

"Id. at 2931, quoting BLACK, CAPITAL PUNISHMENT: THE INEVITABILITY OF CAPRICE 

AND MISTAKE 25-26 (1974). 
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. . . after all possible inquiry, including the probing of all 
possible methods of inquiry, we do not know, and for sys- 
tematic and easily visible reasons cannot know, what the truth 
about this "deterrent" effect may be. . . . 

... A "scientific"—that is to say, a soundly based—conclusion 
is simpiv impossible, and no methodological path out of this 
tangle suggests itself. 

It is the purpose of this paper to show that both the Court's and 
Professor Black's views are wrong; that the evidence we have is 
quite sufficient if we ask the right question; and that the request 
for more proof is but the expression of an unwillingness to abandon 
an ancient prejudice. 

II. THE STRUCTURE OF THE EVIDENCE 

All studies that explore the possible deterrent effect of capi- 
tal punishment are efforts to simulate the conditions of what is 
conceded to be an impossible controlled experiment. In such an 
experiment the population would be divided by some lottery process 
(randomly) into two groups. The members of one group, if con- 
victed of a capital crime, would receive the death penalty; the mem- 
bers of the other group, if convicted of a capital crime, would 
receive a sentence of life in prison. 

The random selection would assure that other conditions that 
could possibly affect the capital crime rate remain the same—within 
the calculable limits of the sampling error—in both groups, so that the 
"death penalty-life sentence" difference remains the only relevant 
difference between them. 

Figure 1 shows the basic analytical structure of such an experiment. 
This hypothetical graph, denoting the constellation that would con- 
firm the existence of a deterrent effect, begins with two populations 
of would-be murderers (X -+• Y -h Z), equal in every respect except 
that the one lives under threat of the death penalty, the other does 
not. (X) is the number of would-be murderers in both groups 
deterred, even by the threat of prison; it can be read from the first 
bar and projected to the second. At the bottom end of each bar (Z) 
is the proportion of would-be murderers whom even the threat of 
the death penalty would not deter. It can be read from the second 
bar and projected to the first. The crucial test is whether a group 
(Y) can be found which would be deterred by the death penalty but 
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Would Be Murderers 
under 

Life 
Sentence 

Death 
Penalty 

not deterred 
because there 

is no death 
threat 

deterred by the 
death penalty 

Deterred V7Z\ Not 
Deterred 

Fic. 1. I'.xperiniental paradigm showing a deterrent effect of the death penalty over 
the life sentence. 

would not be deterred if there were only the life sentence. The 
statistical test that would establish the existence of group (Y) would 
reveal a significantly lower level of murders^ under threat of the 
death penalty. 

In principle, it should be possible to identify individual members 
in each of the three groups. As a practical matter one can identify 
only the murderers who have not been deterred.' Efforts have been 

*The paradigm is limited to murder. See also, however. Bailey, Rape md the 
Death Penalty: A Neglected Area of Deterrence Research, in BEDAU & PIERCE, EOS. 

CAPITAL PUNISHMENT IN THE UNITED STATES }36 (1976). 

' The task of tracing the effect of an experimental treatment through case his- 
tories of the persons who had been affected bv it is less difficult if the treatment aims 
at a positive effect, not a negative, deterrent one. See ZEISEL, SAY IT WITH FIGURES 

ch. 11 (1965 ed.). 
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made to identify members of the (Y) group. The Los Angeles 
Police Department, for instance, filed a report with the California 
legislature in 1960 to the effect that a number of apprehended rob- 
bers had told the police that while on their job they had used either 
toy guns or empty guns or simply simulated guns "rather than take 
a chance on killing someone and getting the gas chamber."" Quite 
apart from this being hearsay evidence reported by a very interested 
party, this is poor evidence, if any, on the issue. The unresolved and 
probably unresolvablc difficulty is whether these robbers would not 
have minded "killing someone," if the risk had been no more than 
life in prison. 

Figure 2 represents the paradigm diagram for proving the de- 
terrent effect of increasing executions. Proof of deterrence would be 
established if groups (Yi) and (Y-..) were found to exist. 

III. THE IMPOSSIBLE CONTROLLED EXPERIMENT 

Such diagrammed evidence would be cogent if derived from a 
controlled experiment. How morally and legally impossible such an 
experiment is can easily be seen if its details are sketched out. In one 
conceivable version a state would have to decree that citizens con- 
victed of a capital crime and born on odd-numbered days of the 
month would be subject to the death penalty; citizens born on even- 
numbered days would face life in prison. A significantly lower num- 
ber of capital crimes committed by persons born on uneven days 
would confirm the deterrent effect. The date of birth here is a device 
of randomly dividing the population into halves by a criterion that 
we will assume cannot be manipulated." 

The equally impossible experiment that would test the effect of 
differential frequencies of execution would require at least three 
randomly selected groups. In the first group everybody convicted 
of a capital crime would be executed. In the second, only every 
other such convict (again selected by lot) would be executed. In 
the third, nobody would be executed. 

The data available to us for study of the deterrent effect of the 
death penalty are all naturally grown; none derive from a controlled 

•REPORT OF THE CALIFORNIA SENATE ON THE DEATH PENALTY 16-17 (I960). 

' Worried, expectant mothers, of course, could demand ('aesarian delivery on an 
even-numbered date. Such intervention, however, would affect the purity of the 
experiment only if these mothers were also farsighted. i.e., if their artificial birth- 
dates would comprise a higher rate of future murderers than the normal deliveries. 
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Fic. 2. tlxperimental paradigm showing a deterrent effect of increasing the rate of 
executions. 

experiment. Yet they all are analyzed as if they had come from a 
controlled experiment. The structure of analysis is the same. What 
is missing is the prior randomization which insures comparability in 
all other respects. The analysis of naturally grown data must try to 
reproduce comparability by other means. Since none of these means 
is ever perfect, none of the studies based on naturally grown data 
ever completely simulates the impossible experiment. 

It is this impossibility of the experiment and the unavoidable im- 
perfection of nonexperimental data that account for despair of ever 
discovering "the truth about this 'deterrent' effect."" The despair 
is unwarranted. Even in the so-called natural sciences proofs that 

' Note 3 tupra. 
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are incomplete have nevertheless, for good reasons, been accepted by 
the scientific community. 

Let us see then what proofs have been afforded by the many 
studies that have been done. They are stated here, not in their his- 
torical sequence, but in terms of the varying degree with which they 
approximate the ideal of the controlled experiment. 

IV. HOMICIDE RAIES WIIH AND WITHOUr THE DEArH PENALI Y 

The first approximation to the impossible experiment is the 
simple comparison of the capital crime rates in jurisdictions with and 
without capital punishment. The comparison could take two forms. 
Historically the first and most obvious comparison was made of the 
capital crime rate in one state before and after the abolition of the 
death penalty. If it showed no increase, it gave ground for the belief 
that the withdrawal of the death penalty had no ill effect." The 
second form of simple comparison was between states that have the 
death penalty and states that do not have it.'" 

These early comparisons failed to show higher capital crime rates 
when there was no death penalty. But to take this as proof that the 
death penalty had no deterrent effect involved important assump- 
tions. The before and after comparison implies that none of the other 
conditions that could have affected the capital crime rate had 
changed between the two periods. The state-by-state comparison 
implies that the states were identical with respect to the other 
conditions. 

The first improvement on the simplistic structure of these com- 
parisons was to put the before-and-aftcr comparison side by side 
with developments in states which during that period had not 
changed their death penalty rule. Similarly, the comparison between 

'The first comprehensive data on before-and-after comparison were presented 
by Thorsten Scllin to the Royal Commission on Capital Punishment. The Ueterreiit 
Value of Capital Ptinishiient, REPORT OF THE ROYAI, COMMISSION ON CAPITAL 

PUNISHMENT App. 6 (Cmd. 8932 1953). Sellin's memorandum is published in the 
MINUTES OF THE EVIDENCE, 647. Cf. also KOESTI.ER, REFLECTIONS ON HANGING App. 
(1956); UNITED NATIONS, CAPITAL PUNISHMENT, REPORT (1960); Samuelson, Why 
Was Capital Piinislmievt Restored in Delaiuare? 60 J. GRIM. L.C. * PS. 148 (1969). 

'"Sellin, Hoviicides in Retentiovist and Abolitionist States, in SEIXIN, ed.. 
CAPITAL PUNISHMENF 135 (1967); Reckless, The Use of the Death Penalty—a Factual 
Stateiiicm, 15 CRIME & DELINO. 43 (1969); ZIMRING & HAWKINS, DETERRENCE 265 
(1973); Baldus & Cole, A Comparison of the Work of Thorsten Sellin and Isaac 
Ehrlich on the Deterrent Effect of Capital Ptmishtnent, 85 YALE L.J. 170, 171 (1976). 
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states was improved by limiting it to contiguous states, for which 
the assumption of comparability seems more justified. 

Table 1 provides an example of contiguous states comparison." 
Only in one of the five groups is the homicide crime rate in the 
no-death-penalty state (Maine) higher than in the other two states. 
In all others it is either the same or lower. This is neither evidence of 
a deterrent effect of the death penalty nor clear evidence of its 
absence. Even contiguous states are not strictly comparable. Over a 
span of sixteen years, the period covered by this table, the conditions 
favoring crime in those states may develop in different directions. 

The state-by-state analysis becomes more convincing if averages 
for a long time period are replaced by the annual figures from which 
these averages were computed. In figure 3, the homicide rate in 
Kansas is compared with that of its neighbor states, Missouri and 
Colorado. Kansas was an abolitionist state until 1935.'^ 

Figure 3 allows several observations. First, that annual rates exhibit 
considerable random fluctuations. It suggests that changes from one 

1920   1925   1930   1935   1940   1945   1950   1955 1958 

A 
Kansas restores 
the death penalty 

Fic. 3. Homicides per 100,000 population in Missouri, Colorado, and Kansas, 1920-58. 

" ZiMRiNG A HAWKINS, note 10 supra, at 265. 

'- From SELUN, note 10 supra, at 137. 
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year to the next are unlikely to be significant. Figure 3 also shows 
that looking only at one state may lead to false conclusions. The 
Kansas homicide rate, except for the first two years, shows a sharp 
decline after 1935 and some early observers jumped to the conclu- 
sion that it was the restoration of the death penalty that did it. A 
glance at the homicide rates of Colorado and Missouri warns against 
this conclusion. The development of the Kansas rate does not notice- 
ably differ from those of the two neighboring states, which had the 
death penalty throughout the entire span of years. 

V. IMPROVING COMPARABILIIY 

Comparing the development of the capital crime rate in con- 
tiguous states with and without the death penalty has been chal- 
lenged on the ground that contiguity is not a sufficiently solid guar- 
anty of likeness. Three responses to this challenge have been 
forthcoming. One was to show that the contiguous states were in fact 
alike with respect to a great variety of factors that could, if they 
had differeed from state to state, independently affect the capital 
crime rate. Table 2 is an example of such effons.''' 

TABLE 2 
DEMOGRAPHIC PROFILE OF CONTICIOLS STATES COMPARED IN GROVP I OF TABLE 1 

(1960 data) 

MichiRan Indiana Ohio 

Status of death penalty  
Homicide rate   4.3 
Probability of apprehension    .75 
Probabihtv of conviction   .25 
Labor force participation {%)   54.9 
Unemployment rate (%)   6.9 
Population aged 15-24 (%)   12.9 
Real per capita income ($)    1,292 
Nonwhite population  (%)     10.4 
Ovilian population (OOO's)   7,811 
Per capita government 

expenditures   ($) *     363 
Per capita police expenditures ($)*.... 11.3 

* State and local. 

D D 
4.3 3.2 

J8) .85 
.55 .33 

55.3 54.9 

4.2 5.5 
13.4 12.9 

1.176 1.278 

6.2 9.8 
4,653 9,690 

289 )}8 
7.6 9.0 

" From Baldus & Cole, note 10 mpra, at 178. 
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Michigan, the state without a death penalty, had no higher homi- 
cide rate than neighboring Indiana, even though it had a lower prob- 
ability of apprehension and conviction, a higher unemployment rate, 
a larger proportion of blacks in the population, greater population 
density—all factors which should tend to increase the capital crime 
rate. On the other hand, it had a higher per capita police expenditure. 
Ohio had a lower homicide rate and a higher apprehension rate. On 
most of the remaining characteristics Ohio was in an intermediary 
position. 

The second analytical device for improving comparability was to 
replace the comparison of entire states by comparing more homo- 
geneous subsections of these states, such as communities of com- 
parable size or counties of comparable income levels.'* The third, 
most sophisticated response to the problem of comparability was to 
apply to it a tool called regression analysis. This is an instrument 
designed mainly to resolve problems such as this which call for sep- 
arating the effect of one particular variable from the possible effect 
of a multitude of others. 

Before discussing regression analysis in more detail, I turn to two 
additional efforts to sharpen the analytic approach aimed at detect- 
ing the existence of a deterrent effect for the death penalty. 

VI. SHARPENING THE MEASURE OF CAPITAL CRIME 

If the death penalty deters murder, the rate of wilful homi- 
cides should show the effect. There are, however, grades of wilful- 
ness and some types of homicide will have a higher likelihood of 
resulting in the death penalty. These types of homicide should 
provide a more sensitive index for detecting deterrent effect, if one 
exists, than the overall homicide rate.'"' 

The difficulty of developing such an index, of course, is the lack 
of adequate data. With one exception, namely, the killing of a police 
officer, records are not generally separated according to the type of 
homicide committed. An effort has been made to obtain counts of 

"Cf. e.g., Sutherland, Murder and the Death Penalty, 15 J. CRIM. L.C. A P.S. 520 
(1925); Campion, Does the Death Penalty Protect the State Police? in BEDAU, ED.. 
THE DEATH PENALTY IN AMERICA 361 (1967); Void, Can the Death Penalty Prevent 
Crwwe?12PRisoN J.4 (1932). 

"Zimring & Hawkins, Deterrence and Marginal Groups, J. RES. IN CRIME * 
DELINQ. 100 (July 1968). 
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first degree murders froin the country's prisons.'" But these numbers 
are affected by regionally differing apprehension and conviction 
rates, and indirectly also by differential standards of plea bargaining 
and jury nullification. Suffice it to note that this effort too failed to 
detect a deterrent effect of the death penalty. 

Killing a policeman is a genuine "high death penalty risk" category 
and it is well recorded and counted. Again it was Thorsten Sellin 
who investigated them; table 3 summarizes his findings.'' Even this 
measure, rightly thought to be more sensitive than the general 
homicide rate, failed to reveal any difference between the threat of 
the death penalty and that of life imprisonment. 

TABLE 3 
RATE OF MUNICIPAL POLICE KIIXINGS, 1920-54 

(Per 10 years and 100,000 population) 

No Capital Punishment Capital Punishment 

Maine   
Rhode Island  

      .00 
 17 

Vermont     
New HamfKhire   

 00 
 14 

Massachusetts   
Connecticut     

 22 
, 14 

Michigan*    ,  36 Ohio     
Indiana   
Illinois     

      £1 
     M 
 3! 

Minnesota .42 Iowa      56 
Wisconsin     53 

N. Dakota   53 S. Dakota  
Montana     
New York  

     .00 
   1.58 
 25 

Detroit,  Mich   85 Chicago, I11.+       1.54 

• Without Detroit. 
1 1928-44. 

VII. THE EFFECT OF EXECUTIONS 

A sentence is likely to deter by the differential degree of fear 
it engenders in the would-be perpetrator. It has been argued, there- 

'• Bailey, Murder and Capital Punishment: Some Further Evidence, in BEDAU, 
note 4 ji/pra, at 314. 

" Sellin. The Death Penalty and Police Safety, in SEIXIN, note 10 supra, at 138, 
144,145. 
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fore, that the dichotomy of jurisdictions with and without capital 
punishment is but a crude approximation to the reality of the threat. 
What matters was not the death penalty on the books but the 
reality of executions. 

One response to this consideration was to transform the death 
penalty—life sentence dichotomy into the gradations provided by 
the number of executions carried out during any one year. I will 
return to this approach later. The other response was to try to find 
out whether publicized executions had a short-range depressing 
effect on the homicide rate. 

Leonard Savitz recorded the homicide rates during the eight 
weeks before and after well-publicized executions in Philadelphia."* 
He found no depressing effect of these executions, although he used 
one of the potentially more sensitive measures of deterrence, the 
frequency of felony murders, rather than the overall homicide rate.'" 

A similar effort with California data showed an effect, albeit an 
ambiguous one. William Graves compared homicide rates during 
execution weeks with non-execution weeks.-" He had the weeks 
begin on Tuesday in order to keep Fridays, the execution day in 
California, at the midpoint. The comparison (fig. 4a) suggested a 
depressing effect during the days preceding the execution and an 
increase in homicides on the days following it. Graves was puzzled; 
others considered the data as proof of a counter-deterrent effect. 
Conceivably the data could be rearranged, as in figure 4b, with the 
week beginning on Friday, the execution day. The results would 
then suggest a reduction of homicides during the first three days 
following executions compensated by an increase during the rest of 
the week. In any event, G raves's data show, at best, a delaying rather 
than a deterrent effect, and the failure of the more sensitive Philadel- 
phia data to show any effect casts doubt on the strength of the 
California result. 

" Savitz, A Study in Capital Punishfnent, 49 J. CRIM. L.C. * P.S. 338 (1958). 

"A count of felony murders (for the non-lawyer: a homicide committed in the 
course of another felony such as robbery) can be made only with great difficulty 
and only in places, such as Philadelphia, where detailed police records arc kept. 

• Graves, The Deterrent Effect of Capital Punistnnent in California, in BEDAU, 

THE DEATH PENALTY IN AMERICA 322 (1967). (The rearrangement in figure 4b is not 
precise because the curves for Tuesdays through Thursdays will change under the 
redefinition.) 
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weeks without executions 
weeks with executions 

FIG. 4. Homicides during weeks with and without executions. 

VII. THE CONIRIBUTION OK ISAAC EHRLICH 

Isaac Ehrlich was the first to introduce regression analysis 
to efforts designed to determine whether the death penalty had a 
deterrent effect beyond the threat of life imprisonment.^' This was 
a new, powerful way of coping with the task of isolating the death 
penalty effect, if it should exist, uncontaminated by other influ- 
ences on the capital crime rate. Ehrlich's paper was catapulted into 
the center of legal attention even before it was published, when the 
Solicitor General of the United States cited it with lavish praise in 
his Amicus Curiae Brief in Foivler v. North Carolina,^- and delivered 
copies of the study to the Court. The Solicitor General called it 
"important empirical support for the a priori logical belief that use 
of the death penalty decreases the number of murders.'"-' 

In view of the evidence available up to that time, Ehrlich's claim 
was indeed formidable, both in substance and precision: "[AIn 
additional execution per year . . . may have resulted in ... 7 or 8 
fewer murders."-^ The basic data from which he derived this conclu- 
sion were the executions and the homicide rates as recorded in the 

*' Elhrlich, The Deterrent Effect of Capital Punisbvient: A Question of Life and 
Death, Working Paper No. 18, National Bureau of Economic Research (1973). The 
paper was subsequently published under the same title in an abbreviated form in 65 
AM. EcoN. REV. 397 (1975). 

=296S.a.3212 (1976). "'Reply Brief, p. 36. 
-* Ehrlich, note 20, supra, 65 AM. EXON. REV. at 414. 
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FIG. 5. United Scares homicide rate and number of executions, 1960-69. 

United States during the years 1933 to 1969, the former generally 
decreasing, the latter, especially during the sixties, sharply increas- 
ing.''' Figure 5 presents the crucial divergence between I960 and 
1969. Ehrlich considered simultaneously other variables that could 
affect the capital crime rate through calculations I shall discuss 
presently.*" 

IX. REGRESSION ANALYSIS 

Regression analysis proceeds essentially in the following man- 
ner. Suppose one knew for certain that, aside from the possible 

" Data on murders from The Deterrent Effect of Capital Punishiient: A Ques- 
tion of Life and Death, Sources and Data, May 1975, Memorandum by I- Ehrlich. 
Data on executions from: National Prisoner Statistics, U.S. Bureau of Prisons. 

•Ehrlich's analysis included the following variables: the arrest rate in murder 
cases; the conviction rate of arrested murder suspects; the rate of labor force par- 
ticipation; the unemployment rate; the fraction of the population in the age group 
14 to 24; and per capita income. 
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deterrent effect of executing murderers, there was but one other 
factor that influenced the capital crime rate: the proportion of men 
between the ages of 17 and 24 in the total population. The analysis 
would then begin by relating the capital crime rate in the various 
states to the proportion of young men in those states, as in figure 6. 

Proportion of Young Men in Population 

Fic. 6. Hypothetical relationship between the capital crime rate and the proportion 
of young men in the population. 

Tlie points in this graph may represent either different jurisdic- 
tions at one point of time, or different points of time in the same 
jurisdiction, or both. The straight line (the regression line) rep- 
resents the best estimate of the relationship between the proportion 
of young men in the population and the capital crime rate. The 
vertical distance of each point from the regression line represents 
the residual part of the variations in the capital crime rate, the part 
that remains unexplained after the effect of the "proportion of young 
men" has been eliminated. One then proceeds to test whether these 
residuals are related to the frequency of executions, by plotting them 
against the number of executions in the respective states as in figure 7. 
If no relationship exists, a horizontal regression line will indicate that 
executions have no deterrent effect (a): No matter how executions 
vary, the capital crime rate remains the same. If a relationship exists 
(b), the downward slope of the regression line would indicate that 
as the frequency of executions increases, capital crime decreases. 
That graph, one will note in passing, is in appearance indistinguish- 
able from the finding of a controlled experiment, if one could be 
made. 

The complete apparatus of regression analysis is more compli- 

35-990  O . 79 - 11 
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Fic. 7. Two hypothetical relationships between the frequency of executions and 
the residual capital crime rate. 

cated, primarily by encompassing several control variables, not just 
one, as in our example. Many more problems must be resolved along 
the way. One requirement is to include all variables that affect the 
outcome. If one is omitted its effect could be erroneously attributed 
to one of the included variables. This danger of spurious correlation 
is particularly great if the analysis is concerned with so-called time 
series data, such as corresponding constellations of executions and 
capital crime over a series of consecutive years. 

Another requirement is that the analysis account for feedback 
effects. ILstimates of deterrent effects of punishment, for example, 
may be distorted if they fail to separate the simple statistical associa- 
tion between crime and punishment into its potential two compo- 
nents: the effect of punishment on crime, and the possible reverse 
effect of crime on punishment. For example, an increase in crime 
may overload the law enforcement system and thereby increase the 
defendant's chances of a lower sentence in the plea bargaining 
process. 

All these and other technical refinements of the regression analysis 
have but one goal: to isolate, through a process of mathematical 
purification, the effect of any one variable upon the other, under 
conditions that exclude the interference from other variables. Re- 
gression analysis, thus, is but another effort to simulate with the 
help of nonexperimental data the experimental conditions outlined 
in figure 2 of this paper.^^ These examples suggest the sophistication 

" A more elaborate effort by me to explain regression analysis to the non-statis- 
tician is in preparation and will be published in the Awerican Bar Foundation Re- 
search Journal. 
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of this analytic instrument, but its sophistication is matched by a 
corresponding measure of delicacy. Applied to nonexperimental 
data, regression analysis is not a naturally robust instrument. Its 
results can be drastically affected by minor changes in the analytic 
pattern, for which the investigator has, as a rule, many options. 

X. EHRLICH'S DETERRENCE CLAIM EVAPORATES 

Ehrlich's study, because it ran counter to all the hitherto 
available evidence except that of Graves, and because it was intro- 
duced into a litigation of historic import, received extraordinary at- 
tention from the scholarly community. 

First, Peter Passell and John Taylor attempted to replicate 
Ehrlich's finding and found it to hold up only under an unusually 
restrictive set of circumstances.^" They found, for example, that the 
appearance of deterrence is produced only when the regression 
equation is in logarithmic form; in the more conventional linear 
regression framework, the deterrent effect disappeared.^" They 
found also that no such effect emerged when data for the years after 
1962 were omitted from the analysis and only the years 1933- 
61 were considered.^" 

An effort to duplicate Ehrlich's findings from Canadian experience 
also failed.'" Kenneth Avio of the University of Victoria, after 
analyzing the thirty-five-year span, concluded that "the evidence 
would appear to indicate that Canadian offenders over the period 
1926-60 did not behave in a manner consistent with an effective 
deterrent effect of capital punishment."'^- 

During 1975, the Vale Law Journal published a series of 
articles reviewing the evidence on the deterrent effect of capital 
punishment. Included in this series was a second attempt to replicate 
Ehrlich's result by William Bowers and Glenn Pierce.''^ In replicat- 
ing Ehrlich's work, they confirmed the Passell-Taylor finding that 

^" Passell & Taylor, The Deterrent Effect of Capital Punislmient: Another Viev), 
March 1975 (unpublished Columbia University Discussion Paper 74-7509), re- 
printed in Reply Brief for Petitioner, Fowler v. North Carolina, App. E. at 4e-6€, 

• Id. at 6-8. '»Id. at 5,6. 
^' Kenneth L. Avio, Capital Punishment in Canada: A Thiie-Series Analysis of the 

Deterrent Hypothesis (mimeo, 1976). 
«Id. at 22. 
*" Bowers & Pierce, The Illusion of Deterrence in Isaac Ehrlich's Research on 

Capital Punishment, 85 YALE L.J. 187 (1975). 



188 

Ehrlich's results were extremely sensitive to whether the logarithmic 
specification was used and whether the data for the latter part of the 
1960s were included." Bowers and Pierce also raised questions about 
Ehrlich's use of the FBI homicide data in preference to vital sta- 
tistics data.'''^ 

Ehrlich defended his work in this series in the Vale Lair Journal 
by addressing some of the criticisms raised against his study.'" He 
refuted some, but not the crucial ones. In his article he referred to 
a second study he made of the problem, basing it this time on a com- 
parison by stares for the years 1940 and 1950. Ehrlich claimed that 
the new test bolstered the original claim. But he described these 
findings as "tentative and inconclusive."'' In the meantime, Passell 
made a state-by-state comparison for 1950 and 1960 but did not find 
what Ehrlich allegedly had found. Passell concluded: "We know 
of no reasonable w ay of interpreting the cross-section [i.e., state-by- 
state] data that would lend support to the deterrence hypothesis."'" 

A particularly extensive review of Ehrlich's time series analysis 
was made by a team led by Lawrence Klein, president of the 
American Economic Association.'"' The authors found serious 
methodological problems with Ehrlich's analysis. They raised ques- 
tions about his failure to consider the feedback effect of crime on the 
economic variables in his model,^" although he did consider other 
feedback effects in his analysis. They found some of Ehrlich's tech- 
nical manipulations to be superfluous and tending to obscure the ac- 
curacy of his estimates.*' They, too, raised questions about variables 
omitted from the analysis, and the effects of these omissions on the 
findings.*^ 

Like Passell-Taylor and Bowers-Pierce, Klein and his collabora- 
tors replicated Ehrlich's results, using Ehrlich's own data, which by 

"W. at 197-205. »^/i. at 187-89. 

••"•' Ehrlich, Deterrence: Evidence and Inference, 85 YALE L.J. 209 (1975). 

»' Id. at 209. 

" Passell, The Deterrent Effect of the Death Penalty: A Statistical Test, 28 
STAN. L. REV. 61,80 (1975). 

''• Klein, Forst & Filatov, The Deterrent Effect of Capital Punishiient: An As- 
sessment of the Estimates, Paper commissioned by the Panel on Research on De- 
terrence, National Academy of Sciences (June 1976). 

*• Id. at 18,19^24. *' Id. at 14-17. 

•' Id. at 14. 
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that time he had made available.'''' As in previous replications, 
Ehrlich's results were found to be quite sensitive to the mathematical 
specification of the model and the inclusion of data at the recent end 
of the time series. 

By this time, Ehrlich's model had been demonstrated to be pe- 
culiar enough. Klein went on to reveal further difficulties. One was 
that Ehrlich's deterrence finding disappeared after the introduction 
of a variable reflecting the factors that caused other crimes to in- 
crease during the latter part of the period of analysis.^^ The inclusion 
of such a variable would seem obligatory not only to substitute for 
the factors that had obviously been omitted but also to account for 
interactions between the crime rate and the demographic charac- 
teristics of the population. 

Klein also found Ehrlith's results to be affected by an unusual 
construction of the execution rate variable, th& central determinant 
of the analysis. Ehrlich constructed this variable by using three 
other variables that appear elsewhere in his regression model: the 
estimated homicide arrest rate, the estimated homicide conviction 
rate, and the estimated number of homicides. Klein showed that with 
this construction of the execution rate a very small error in the esti- 
mates of any of these three variables produced unusually strong 
spurious appearances of a deterrent effect.^"' He went on to show that 
the combined effect of such slight errors in all three variables was 
likely to be considerable, and that in view of all these considerations, 
Ehrlich's estimates of the deterrent effect were so weak that they 
"could be regarded as evidence . . . [ofl a counterdeterrent effect 
of capital punishment."^" In view of these serious problems with 
Ehrlich's analysis, Klein concluded: "[W]e see too many plausible 
explanations for his finding a deterrent effect other than the theory 
that capital punishment deters murder." And further: "Ehrlich's 
results cannot be used at this time to pass judgment on the use of 
the death penalty."" 

The final blow came from a study by Brian Forst, one of Klein's 
collaborators on the earlier study. Since it had been firmly estab- 
lished that the Ehrlich phenomenon, if it existed, emerged from 
developments   during   the   sixties,   Forst   concentrated   on   that 

" Id. at 24,25. " Id. at 18. 
"W. at 28-30. «W.at33. 

"W. at 17-19. 
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decade/" He found a rigorous way of investigating whether the 
ending of executions and the sharp increase in homicides during this 
period was causal or coincidental. The power of Forst's study de- 
rives from his having analyzed changes both over time and across 
jurisdictions. The aggregate United States time series data Ehrlich 
used were unable to capture important regional differences. More- 
over, they did not vary as much as cross-state observations-, hence 
they did not provide as rich an opportunity to infer the effect of 
changes in executions on homicides. 

Forst's analysis is superior to Ehrlich's in four major respects: 
(1) It focuses exclusively on a period of substantial variation in the 
factors of central interest. (2) Its results are shown to be insensitive 
to alternative assumptions about the mathematical form of the rela- 
tionship between homicides and executions. The results were also 
invariant to several alternative methods of constructing the execu- 
tion rate, to alternative assumptions about the nature of the relation- 
ships between homicides, and other offenses, executions, convic- 
tions and sentences, and to alternative technical assumptions. (3) By 
not requiring conversion of the data to logarithms, Forst's model 
does not require that false values be used when the true values of the 
execution are zero. (4) It incorporates more control variables. 

Forst's study led to a conclusion that went beyond that of Klein: 
"The findings give no support to the hypothesis that capital punish- 
ment deters homicide."*" "Our finding that capital punishment . . . 
does not deter homicide is remarkably robust with respect to a wide 
range of alternative constructions."'" 

XI. THE OVERLOOKED NAruRAL EXPERIMENT 

Forst saw that Ehrlich, by using aggregate data for the 
United States as a whole, was forced to disregard the differences 
between states that had capital punishment and executions, and states 
that had either abolished the death penalty or at least had ceased to 
carry it out. Ehrlich's model thus could not evaluate the natural 
experiment which legislative history had built into the data. If 
Ehrlich's thesis—that it was the reduction of executions during the 

*' Forst, The Deterrent Effect of Capital Punislmient: A Cross-State Analysis of 
the 1960s (September 1976, mimeograph). 

"W.at27. "W.at29. 
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sixties that made the capital crime rate grow—were correct, then 
no such growth should obtain in the states in which there could be 
no redi'ction in executions because there had been none to begin 
with. Yet as figure 8 shows, the growth of the capital crime rate 
during the crucial sixties was as large in the states without executions 
as in states with executions. 

States with Executions States without Executions* 

1960 1969 1960 1969 

* Abolition states and 6 states with no executions since 1948 

FIG. 8.   Homicide Rates 1960-1969 in States With and Without Executions 

XII. EVIDENCE VERSUS ANCIENT SExriMENr 

The evidence on whether the threat of the death penalty has 
a deterrent effect beyond the threat of the life sentence, its normal 
substitute, is overwhelmingly on one side. None of the efforts to 
sharpen the measurement yardstick by replacing the overall homi- 
cide rate through more sensitive measures succeeded in discovering a 
deterrent effect. Nor did any effort to sharpen the analytical instru- 
ments of analysis help. Even regression analysis, the most sophisti- 
cated of these instruments, after careful application by the scholarly 
community failed to detect a deterrent effect. 
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This then is the proper summary of the evidence on the deter- 
rent effect of the death penalty: If there is one, it can only be minute, 
since not one of the many research approaches—from the simplest 
to the most sophisticated—was able to find it.''' The proper question, 
therefore, is whether an effect that is at best so small that nobody 
has been able to detect it, justifies the awesome moral costs of the 
death penalty. 

I can only speculate why the question concerning the deterrent 
effect of the death penalty has always been posed in its unanswerable 
form: whether or not it has such an effect. I suspect that at the root 
of the resistance to the evidence is the very ancient and deeply held 
belief that the death penalty is the ultimate deterrent. 

TTie Solicitor General has called it a "logical a priori" belief. The 
logic probably runs as follows: If punishment has any deterrent 
effect (and surely it often has) then the most severe punishment 
should deter more than all others. Confronted with the failure to 
detect such an effect, those who share the belief have narrowed the 
claim. Only certain types of capital crime, they say, not all, are 
likely to be deterred. The Court in Gregg v. Georgia gave two ex- 
amples, the hired killer and the "free murder" by a life prisoner:"'^ 

We may nevertheless assume safely that there are murderers, 
such as those who act in passion, for whom the threat of death 
has little or no deterrent effect. But for many others, the death 
penalty undoubtedly is a significant deterrent. There arc care- 
fully contemplated murders, such as murder for hire, where 
the possible penalty of death may well enter into the cold cal- 
culus that precedes the decision to act. And there are some cate- 
gories of murder, such as murder by a life prisoner, where other 
sanctions may not be adequate. 

If these are the best examples, the others must be poor indeed. The 
murderer for hire, knowing himself fairly safe from detection, is not 
likely to be concerned over the difference between death and prison 

'•' The one exception pointing in the other direction, the dubious California 
finding that executions appear to postpone some homicides for a few davs, is of small 
import. An effort to duplicate the finding in Philadelphia failed. See text supra, at 
notes 18 and 20. 

"96 S. Ct. at 2931. Further examples are afforded in a footnote: "Other types of 
calculated murders, apparently occurring with increasing frequency, include the 
use of bombs or other means of indiscriminate killings, the extortion murder of hos- 
tages or kidnap victims, and the execution-style killing of witnesses to a crime." 
Id.attiM. 
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for life. The "cold calculus" that moves the hired killer must surely 
tell him how small the probability is that he will be caught.• A good 
part of his careful contemplation goes to avoiding traces. 

The life prisoner who kills is even a more interesting example. 
At first glance, the argument seems so irrefutable, that this type of 
homicide is occasionally the last capital crime on the statute books 
before the death penalty is abolished. It is a prize example because 
on "logical a priori" grounds his is by definition the "free murder" 
under the law. Again, it is useful to look at the facts, which Sellin 
was the first to illuminate. He found that, in 1965, the year for which 
he collected the data, sixteen prison homicides had been committed 
by men convicted of murder. Since not all murderers in prison are 
there with a life sentence, the true number of these "free murders" 
is likely to be even smaller.^'^ In fact, of course, the "free murder" is 
probably altogether a figment because most life prisoners have 
some hope of being released before the end of their natural life, a 
hope that would be destroyed by a second murder. A prison, more- 
over, has ways of its own of punishing such a double murderer. 

It is only fair, however, to take these examples of the Court for 
what they are, efforts to bolster with reasons the unwillingness to 
abandon the ancient sentiment. In that sentiment, the belief in de- 
terrence plays bur a small parr. It is the belief in retributive justice 
that makes the death penalty attractive, especially when clothed in 
a functional rationalization. The belief has ancient roots, even if the 
rationale is modern. The Court in Gregg approvingly cites Funiian 
V. Georgiaf" 

The instinct for retribution is part of the nature of man, and 
channeling that instinct in the administration of criminal justice 
serves an important purpose. . . . When people begin to believe 
that organized societv is unwilling or unable to impose upon 
criminal offenders the punishment thev "deserve," then there 
are sown the seeds of anarchy. 

•'^ An interview comes to mind with a former warden of the Cook County Jail 
who did not believe in the death penalty. The interviewer asked him, "You mean, 
you would even hesitate to execute a hired killer?" The warden's answer as I 
remember it was: "I shall cross that bridge when 1 come to it. In my many years 
here in the Cook County Jail, I have yet to meet the first hired killer. They are 
never caught, although Chicago would be a good place to catch them." 

'•* Sellin, Prison Homicides, in SELLIN, note 10 supra, at 154, 157; see also Buftin, 
Prison Killings and Death Penalty Legislation, 53 PRISON J. (1974). 

'•'96 S. Ct. at 2930, quoting 408 U.S. 238, 308 (1972). 



194 

The depth of this feeling was revealed in a strange interchange 
during oral argument between Mr. Justice Powell and Professor 
Anthony Amsterdam, counsel for the petitioners:'•" 

Mr. Justice Powell: 
Let me put a case to vou. You've heard about Buchenwald, 

one of the camps in Germany in \\ hich thousands of Jewish 
citizens were exterminated. ... If we had had jurisdiction over 
the commandant of Buchenwald, would vou have thought 
capital punishment was an appropriate response to what that 
man or woman was responsible for? 
Mr. Amsterdam: 

. . . We all have an instinctive reaction that says, "Kill him." 
. . . But I think the answer to the question that vour Honor is 
raising,... [to] be consistent with the 8th Amendment to the 
Constitution . . . mv answer would be, "No." 

Mr. Justice Powell asked the same question again, this time about 
a man who might destroy New York City with a hydrogen bomb. 
Amsterdam's answer, of course, was again no. 

Significantly, both examples went to the issue of retribution, not 
deterrence. It is hard to think of any crime that would be less 
deterred by the difference between the death penalty and life im- 
prisonment, for instance, in Spandau prison. The sentiment in 
favor of the death penalty does not stem from the belief in its 
deterrence and perhaps we overestimate altogether the importance 
of that issue. 

Nowhere was the worldwide decline of the death penalty signif- 
icantly connected with arguments about its effectiveness or the 
lack thereof. In some countries abolition became simply the logical 
end-point of a gradual decline in executions, probably accompanied 
by a parallel change in moral sentiments. 

In other countries, abolition was clearly an expression of moral 
sentiment. The first de jure abolition of executions in czarist Russia 
goes back to A.D. 1020. Capital punishment reappeared in the four- 
teenth century but was again abolished when Elizabeth ascended the 
throne in 1742. On both occasions, the issue was one of morality not 
expediency.''" In Germany, the 1946 Constitution abolished the death 

•^The colloquy occurred during argument in  Woodso?) <y  Waxtov v. North 
Carolina; transcribed record No. 75-54VI, at 20. 

" "Do not kill anyone, either guilty or not .... Do not destroy a Christian soul, 
even in case death is well deserved." Testament of the Grand Prince of Kiev, 
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penalty as a deliberate act of repudiation of the Hitler era, when the 
death penalty, legally or illegally imposed, claimed millions of lives. 
In Great Britain, after a century of controversy, the abolitionists 
won when a man, protected by all the vaunted safeguards of British 
justice, was executed for a crime that he had not committed. 

Ceylon abolished the death penalty when it acquired its inde- 
pendence, as an act of Buddhist faith. In Austria, the movement 
toward abolition reflected primarily moral sentiments. The parlia- 
ment of the first Austrian republic unanimously abolished capital 
punishment as a renunciation of the monarchical past. In 1933, a 
semi-fascist chancellor restored the death penalty primarily as a 
political threat to the underground opposition. The second republic 
again abolished the death penalty, first in ordinary criminal cases and 
then also for cases triable under martial law, last used against the 
socialist political opposition in the civil war of 1934. 

Abolition of the death penalty thus has reflected in the main a 
change in cultural sentiments, if not of the people, so at least of its 
legislators or its government. In the United States too capital pun- 
ishment will end only when our cultural sentiments change. The 
people, a majority of whom now favor the death penalty, will be 
the last to change. The legislators will probably change before them; 
and our Supreme Court Justices conceivably may change even 
earlier. 

Sentiment for the death penalty in the United States has grown 
during the last decade, stimulated by the unprecedented rise in 
violent crime during the second half of the sixties. In such times 
the demand for the death penalty grows because it is so easy to 
believe it will make law enforcement more eff^ective. It is interesting 
to analyze the growth of this popular sentiment. In figure 9, four 
Gallup polls on the death penalty spanning sixteen years are an- 
alyzed. Sentiment for the death penalty did not rise until 1967, 
and then only among the white population. Black sentiment for the 
death penalty, always far below the corresponding figures for 
whites, remained unchanged. In the South, sentiment for the death 
penalty among whites and blacks has traditionally been below the 
average for the country. For the blacks, this is still true; their propor- 

1125 A.D. Elizabeth purponedly promised God that if she were selected she would 
take no life. Adams, Capital Punislmiertt in Imperial and Soviet Criminal Law, 18 
AM. J. CoMP. L. 575,576 (1970). 
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tion favoring the death penalty has been declining, reaching in 1976 a 
new low of 24 percent. Among the whites, sentiment in the South 
has caught up with that of the country as a whole, at 70 percent. 

U.S. Total South* 

Ptrc«nt Fiwotinf 

'Sooth Atlantic and Soutti Ontrat 

* South Atlantic and South CrntraL 

FIG. 9. Proportion of whites and blacks favoring the death penalty, 1960-76 (Gallup 
Poll). 

The petitioners in Gregg all came from the South. In the last 
analysis the Court held that it had no power to override legislation 
that was grounded in a belief that even some of the Justices must 
have shared. 

Still, one must not give up hope. The realization that the deterrent 
effect, if it exists at all,'"' can be only minute, should force us to look 

•''"Two of the best studies—tliosc of Forst and Passcll—showed even a counter- 
deterrent balance for the death penalty. In both studies it was statisticalh' insig- 
nificant. The possibility of a counterdetcrrent effect does not come as a total 
surprise. It has theoretical support of long standing. There is the suicide-through- 
murder theory advanced first by STACB & ALKX.ANUER, THE CRIMINAL, THE JVDGE, 

AND THE PiBi.ic—A PSYCHOUXJICAL ANALYSIS (1931); sec also H. von Weber, Selbst- 
viord ah Mordmotiv, MONATSSCHRIFT FUR KRIMINAUIOLOGIE UNU STRAFRECHTSRE- 
FOR.M 16! (1937). Then there is concern over the generally brutalizing effect of the 
death penalty which just adds one more killing in cold blood. Also, as long as 
some states still consider crimes other than murder {e.g., rape) to be capital offenses, 
the old argument that killing the victim-witness may somehow "impro%e" the 
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once more at the balance sheet, and weigh against the, at best, mini- 
mal benefit, the awesome costs of the death penalty: the inhumanity 
of the act, the ever present danger of error, the ultimate impossibility 
to make a fair decision as to who is to die and who is to live. 

For the committed who believe that there should be more search 
for the elusive deterrent effect, a new opportunity has arisen. By the 
grace of the Court we are in the midst of a new natural experiment. 
After a number of years during which, through Funiian, the death 
penalty was held in abeyance throughout the land, some of our 
states will resume executions. There is thus another opportunity to 
see whether the capital crime rate in these states will decline com- 
pared to the states that still have no executions. 

In the end one must remain skeptical as to the power of evidence 
to change ancient beliefs and sentiments. The greater hope lies in 
the expectation that with better times our sentiments will reach the 
"standards of decency that mark the progress of a maturing so- 
ciety."'* Justices Brennan and Marshall thought—wrongly it ap- 
pears—that we had already sufficiently matured. 

The conclusion that the personal sentiments of the judges 
play a decisive role is strengthened by reading the decision of the 
Massachusetts Supreme Judicial Court in Coiiniion'wealth v. 
O'Neal,^ which held a mandatory death sentence upon a conviction 
for rape-murder to be unconstitutional. That court had before it on 
the deterrence issue the very same evidence that was before the 
United States Supreme Court in Gregg. Yet the majority of the Mas- 
sachusetts court accepted the evidence as proof of the inability of 
the death sentence to deter. The lack of proof of deterrent effect 
deprived the government of a "compelling state interest" to justify 
the death penalty. 

Why did the Supreme Court and the Massachusetts court arrive 
at a different decision? The decisive factor was the simple fact that 
in the United States Supreme Court only two of the nine Justices 
felt that "the standard of decency" required abolition while on the 
Massachusetts court five out of seven felt that way. 

criminal's situation is still valid. Cf. BEDAU, supra note 20, at 264 n.7. Consider also 
the case of Gary Gilmorc, the Utah convict who succeeded in his objective to be 
the first })erson executed in the ytivx-Ftiniian period. Sec N.Y. Times, 18 Jan. 1977, 
p.l. 

"• Chief Justice Warren, writing for the Court, in Trop v. Dulles, 356 U5. 86, 101 
(1958). 

»«}}9N.E.2d676 (Mass. 1975). 

o 
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